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10: 40 a. m

CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentl enen. Let to call to order our public
neeting of the 6th of June, 2006. MW nanme is Geoff
Giffis, Chairperson. Joining ne today, of course, of
the Vice-Chair MVs. MIler and M. Et herly.
Representing the National Capital Planni ng Comm ssion
is M. Mnn. W have differing Zoning Conm ssions
that have partici pated on several of the cases this
norni ng for decision. As they are available, they
will come out and join us.

Copies of today's hearing agenda are
avai |l abl e, of course, for you where you entered into
the hearing room You can pick that up. W do have
an awful lot on our agenda for the neeting this
norning so we are going to get straight intoit. W
wi |l not be changing the chronol ogy of that |isted on
the schedule. W'Il roll through as they are printed
and have been publi shed.

|"mjust going to ask that everyone just
if they would turn off cell phones and any sort of
ot her noi se- naki ng devi ces so that our transni ssi on of
our deliberation is not interrupted. O course, in

the public neeting all cases that we are going to cal
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for decision have been heard. The records have been
cl osed. There were filings on numerous cases that
were requested. Most have cone in.

W will nmake note of what has been
accepted into the record and what has not been
accepted if that is particular to each individual
case. There is not an opportunity for the public
participation in our norning session, of course, our
public nmeeting, as visually you can probably see.

We have full records before us and we wil |l
nove ahead for our own deliberation on these.

Wth that, |let me say a very good norning
to Ms. Bailey, Ms. Rose, Ms. dazer, and M. My, who
will be ably assisting us in numerous capacities.
However, at this point | think we shoul d nove strai ght
ahead to call the first case for deliberation.

MR, MOY: Yes. Good norning, M.
Chai rman, Menbers of the Board. The first case for
decision nmaking is the Appeal No. 17439 of the
Advi sory Nei ghbor hood Conmi ssion G A, pursuant to 11
DCVR 3100 and 3101 fromthe adm ni strati ve deci sion of
t he Zoni ng Adm ni strator, Departnent of Consuner and
Regul atory Affairs (DCRA) to issue Certificate of
Cccupancy, Permt No. 102037, dated July 27, 2005,

authorizing a 49-seat restaurant wuse ("d uck-U
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Chi ck").

Appel lant alleges that DCRA erred by
issuing the Cof Ofor a fast food restaurant without
Board of Zoning Adjustnment special exception review
under Subsection 733. The subject property is | ocated
inthe HS (H Street Northeast Commerci al Overlay/ C 2-A
District at prem ses 1123 H Street, NH E. (Square 982,
Lot 823).

On April 25, 2006, the Board conpleted
public testinony on the appeal application, closedthe
record, and scheduled its decision on June 6, 2006.
The Board requested no additional information for the
record. The Board is stacked on the nerits of the
appeal from the ANC-6A on No. 1 and No. 2.

M. Chairman, there is the property
owner's notion for judgnent as a matter of |aw
That's in your case folders as Exhibit 26 which is
dated April 25, 2006.

Finally, we also have a prelimnary
matter. The Board received after the record was
closed a letter fromCouncil Menber Kwane Browne dat ed
April 25, 2006, and I1'Il leave it at that. That
conpl etes the status briefing, M. Chairnan.

CHAI RPERSON GRI FFI S: Excellent. Thank

you very nuch. Let's take the first prelimnary
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matter, Board Menbers, that are participating onthis
case. W have a filing, as M. My has indicated
came in after the record was closed. It is ny
under st andi ng t hat none of us have actually seen that
and received it.

| woul d suggest that we not open up the
record as we would need to in a notion to open up the
entire record to accept that in but rather nove ahead
with our record as it has been conplete. [|'Il take
any ot her discussion on that or any oppositiontoit.
Very wel | .

Not noting additional conments, |'ll take
it as a consensus of the Board then to keep the record
cl osed, therefore, returning that letter. O course,
inthe future we will ook to receiving letters from
all participants and certainly counsel nenbers and
hopefully we will update them on the tineliness of
getting those subm ssions in.

The other prelimnary matter, as M. My
has indicated, is that we do have a notion for summary
judgnment inthis case. |'ll take a brief deliberation
on that but | would nove that we deny the notion for
sumary judgenent on this case and ask for a second.

VI CE- CHAI RPERSON M LLER:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
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| think it is essentially noot at this point as we are
about to go into a full deliberation and finish the
case. If not, it would be just redundant to take it
up in a notion.

W had held that in abeyance noting that
there was a possibility that we mght entertain that
at sone juncture as it was sonewhat efficiently and
effectively presented. As we nove through this |
think it was properly done in abeyance but we need to
di spense with that now. Ohers conment on the notion?

VI CE- CHAl RPERSON M LLER: | just woul d add
that | think there are facts in dispute that are
pertinent to our decision and that would be anot her
reason to deny it.

CHAI RPERSON GRI FFI S: Excel l ent point.
Anything else? Very well. W have a notion before
us. I would ask for all those in favor signify by
sayi ng aye.

ALL: Aye.

CHAI RPERSON CRI FFI S: Opposed?
Abst ai ni ng?

M. My, why don't we just record the vote
on that prelimnary matter.

MR MOY: Yes, sir. The staff would

record the vote as three, zero, two, the notion of the
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Chair to deny the notion for summary judgnment,
seconded by Ms. Mller. Also in support of the
notion, M. Mann. W have a Zoni ng Conmi ssi on Menber
not present and not voting and a Board Menber who is
recused on this case.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. Let's get into the substance then of
the Appeal No. 17439 which is, of course, for the
establ i shnent and whether an error was created when
the issuance of a Certificate of Occupancy fromthe
Zoni ng Admi ni strative. That being, it should have
cone under the classification of a fast food
restaurant, of course, would then take some relief or
woul d not be allowed matter-of-right, or whether this
fits into the definition which was properly issued.

Thi s was very clear and straightforward in
ternms of points. O ten appeals may not be. There nmay
be five or six differing points. | would note that
t he ANC who brought the appeal rai ses two i ssues, they
say. | find them very sinmlar and so close that |
really | ooked at this as a singular issue as whet her
it was properly defined as a fast food or as a
restaurant | ooking at, of course, what was before the
Zoni ng Admi nistrator at the time of which review and,

therefore, issuance of the Certificate of Cccupancy.
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The record, | think, is very full on that.
| think we are at a unique position fromthe Board's
perspective as we are the appeal body for this clearly
in the appeal we will look to any of the docunents
that would have been available to the Zoning
Adm nistrator. | think also in our capacity and as
part of our jurisdiction and direction we are able to
| ook beyond what was i medi ately avail able into a nore
full evidentiary findings and hearings on this case.

| think we have done that. | think there
is alot of evidence that was presented in this appeal
that | think we found useful and | think found
appropriately and jurisdictionally available to us.
That being how it's operating currently. There is
certainly no way the Zoni ng Adni ni strative woul d have
been able to know how it operates today in the
i ssuance of a Cof Oprior to its opening.

Wiy is that prevalent? WlIl, of course,

it's preval ent because our zoning definition really

hi nges on how one is to operate. |'ll start with the
very beginnings of the two elenments that | think we
| ooked at, or | |looked at, in terns of ny deliberation
on this.

| think the ANCis in good position to be

protective of the difference between fast foods and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

restaurants. | think they were deliberate, clear, and
articulate in bringing their case. But when posed for
our judgnent on whether an error was created, | think
first we begin with what the Zoning Admnistrative
woul d have before t hem.
There is the filings and the affi davits of

how t hi s woul d be programred, desi gned, and devel oped.

Certainly you have the plans that were
permtted and then you have the affidavit. | don't
see anything that was persuasive in terns of the error
that was created by the Zoning Administrator in
issuing a Cof Oat that juncture. As we open up even
further and step beyond that, still in the shoes of
the Zoning Administrator in |ooking as we venture
forward in tinme, we | ook at whet her this establishnent
fits into the definition of a fast food restaurant.

"1l pause for a nonent and just say that
this is one of the nost -- | have al nobst run out of
adj ectives to describe poorly witten sections in our
regul ations but this is one that needs a heck of a |l ot
of work. | know that we are pulling together things
to recormend that to be rel ooked at.

We have the di fference between a fast food

restaurant and a restaurant. How when one tips itself
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into fast food there is a certain anmpunt of usable
space for sitting and queuing. Then we | ook at the
di fference between how nmuch prepared food and the
packagi ng and di sposal and all these things, all very
functional aspects which isn't inappropriate to | ook
at it that way. | just wonder if it is actually
serving the intent overall of what we are trying to
[imt or safeguard from

That being said, going directly to this
case, there was an awful |ot of evidence that was
present ed from phot ographi ¢ evi dence t o docunent ati on
to additional plans. As you recall, we had extensive
di scussi on about whet her there was a di shwasher or not
and whether one was on order. For me that was not
perti nent.

It was an interesting indication or |evel
of understandi ng of the operation but when shown, in
fact, the amount of dishes, the anobunt of silverware,
the wash sinks that, of course, that they treat al
that properly at the restaurant, it was shown to ne
and it was very persuasively shown that this was, in
fact, falling into the definition of a restaurant and
not tipping into that elenment of the second points
that would have nade it part of a fast food

rest aur ant.
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That is the frame of ny deliberation at
this point. Let ne open it up to others for further
di scussion and then we'll nove back into it.

MR. MANN. M. Chairman, could | just ask

a couple of questions to clarify some of what you

sai d?

CHAI RPERSON GRI FFI'S:  Absol utely.

MR MANN: |I'mgoingtoreiteratealittle
bit what | think | heard. It seens to me as we were

listeningto the testinony in this appeal that sone of
it seemed to go to the actual issuance of the C of O
and sonme of it seenmed to be nore addressing the post
i ssuance operation of the restaurant. It becane a
little murky as to whether or not we were supposed to
sinply be addressing all the information prior to the
issuance of the C of O or if we could take into
consi deration t he ongoi ng or current operations of the
restaurant. AmI|l right so far?

CHAI RPERSON GRI FFI' S:  Yes.

MR. MANN. Ckay. So what | think | heard
you say was that it's okay in our deliberations if we
take into consideration the whole universe of
information that we heard rather than sinply if we
were to kind of sonmehow be able to put in

chronol ogi cal order every bit of information that ever
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occurred in this application.

There is not a particular cutoff tinme or
what is it that allows us to consider a greater
uni verse of information prior to just the information
that was available to the Zoning Adm ni strator prior
to the issuance of the C of O?

CHAI RPERSON GRI FFI'S:  That's an excel | ent
guesti on. | think, first of all, our review is
primarily based on the facts that were presented to
DCRA or the Zoning Adm nistrator. | think that we are
able to open up to see nore of the evidence that is
currently presented based on the fact that -- well,
specifically in this case it's based on the fact of
the definition goes to use and progranmm ng and how it
is actually done.

| think there is nothingthat precludes us
or prohibits us from looking at that evidentiary
information that is now avail abl e as opposed to the
fact that it was not available to the Zoning
Admi ni strator. Wat would be nore difficult is if it
was in conflict and then we would be in a different
situation. | still think we wuld have the
jurisdiction and the ability to |l ook at that. That it
isn't in confidence we don't have to step into that

el enent . Does that address?
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MR MANN:. It does address. | would say

it certainly help nake the nurky a little | ess nurky
because the nore information we had the cl earer sone
of the aspects of the operation of this restaurant
becane to ne.

CHAI RPERSON GRI FFI S: Ri ght . Good. I
don't think it's any different than sone of the other
appeal s that we |ooked at. In fact, | don't want to
site case or goto directly to this, but ny thought is
that we step in the shoes of the Zoni ng Admi ni strator,
of course, as an appeal .

Say we were having an appeal of an
issuance of a permt, if there was further
docunentation that we thought necessary in order to
make a judgenent, we would be able to ask the
applicant in this proceeding to provide that even
t hough, or perhaps the Zoning Admi nistrator didn't at
that tinme.

To me this is a sinple step or snall step
in the sanme direction and that that we have that
evi dence avail able, or potentially available. Let us
be able to have that presented to us and then both
si des can obviously deal with it as in the hearing.

Yes, Ms. Mller.

VI CE- CHAl RPERSON M LLER: | guess the way
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| see it is that the first question is whether the
Zoni ng Adm ni strator erred inissuing a Certificate of
Cccupancy. When we are |ooking at that we need to
| ook at what information was available to the Zoning
Admi ni strator or what information he should have
| ooked at.

Then in these proceedings iif nore
information comes in showing that, in fact, the
restaurant was actually acting as a fast food
restaurant in violation of the C of O | think we
woul d have the authority to make that finding and the
ZA woul d then have the direction to take enforcenent
action.

But with respect to the first question
which is the primary question | think before us, in
addition to what you stated about what did the ZA have
before himin maki ng a deci si on on whether or not this
was a restaurant or a fast food restaurant. In
addition to the affidavit we also had in the evidence
M. Parker did a site visit and |ooked at the
tabl eware and did not find disposable tableware so
things like that were also in the record, and he
| ooked at the queuing area.

| think that the ANC had sonme real

concerns that did get aired in the hearing and caused
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some concern because this particular type of
establishnent is a chain. What came out at the
heari ng was t he operati on here was not necessarily the
same as that which was on col |l ege canpuses and ot her
areas where, in fact, they were marketing to a
di fferent audience. |In fact, they did have fast food
restaurants in their name in other places.

| think that a lot of the evidence that
did cone inwith the ANC, of course, canme in after the
C of O was issued so that did raise the issue of
whet her or not they woul d then have been viol ating the
Cof O | think that the ANC bringi ng the appeal had
t he burden of proof, though, in this case. There are
a few probl ens under the definition. The first as the
gueuing prong and | think that was a little bit nurky
and unclear in the definition.

Therefore, the hearing focused on the
foll owi ng two prongs, whether or not 60 percent of the
food itens were already prepared or packaged before
t he customer placed an order, and whether or not the
food was primarily served i n di sposabl e cont ai ners and
di sposabl e tabl eware. W heard di fferent evi dence on
it but I didn't see evidence that 60 percent of the
food itens were already prepared or that the majority

was in di sposabl e tabl ewar e.
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Therefore, | don't see that the ZA erred
in this case.

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng
el se? O her elenments to be brought up? If there el se
for deliberation, I think we should nove to action on
this and that would put us to a notion. | would nove
we deny Appeal No. 17439 of the Advisory Nei ghborhood
Comm ssion 6-A and woul d ask for a second.

VI CE- CHAI RPERSON M LLER:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
| think we have hit the critical issues of this. |
think there is an awmful |ot of detail that went into
this in preparation. | do appreciate everyone
participating in this and putting together such good
detailed factual basis for our deliberation and
j udgnent .

One of the pieces that | |ooked at
somewhat we have seen it before and | just want to
make a small note of it. |It's not really that big of
an issue. The elenent of how one advertises rem nded
me of you tal king about this being connected to ot her
franchi ses or other locations and their functioning.
W have in nunmerous cases of appeals and infractions
presented evidence of websites or advertising or

yel | ow book pages and | think we have found it not to
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be that persuasive of the actual zoning el enents.

W' re speaking to those zoning el enents.
One might call thenself sonething in advertising which
is different than what it is as defined in our Zoning
Regul ati ons. O course, we are tied to the
regul ations and how that is inplenented, reviewed,
whet her properly applied. The other aspect of that is
we had sone testinmony in the record regarding the
appropriateness of retailers and investnent on H
Street, all very human factors with this and all very
important factors in terns of the city.

As |'ve said before, ours is a charge that
is very dry and al nost distant fromthose el enents in
| ooking at the base facts of things and so | didn't
find personally in my deliberation |ooking at the
overall good of H Street and how we would factor al
that in, but rather very close point of the issuance
of the C of O is it properly done with the Zoning
Regulation. | find it rmuch nore interesting to | ook
at the large picture and see how we ani mate our city
nei ghbor hoods but that's not what we're here to day.

Ckay. Wth that then I'Il open it up for
any last comments. M. Mller.

VI CE- CHAl RPERSON M LLER: | just want to

acknowl edge that there certainly was in the record
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some phot ographs fromthe ANC and testinony about the
use of disposable tableware at the restaurant. | t
just didn't rise to the |l evel of 60 percent and wasn't
sure when this happened. Certainly that is after the
fact which would go to the enforcenent aspect. That
was then counted by the applicant with a |ot of
evi dence about the anount of regular dinnerware and
stuff.

CHAI RPERSON GRI FFI'S:  Excellent. As well
as takeout which is avail able.

VI CE- CHAI RPERSON M LLER: That's right.
They do have sone takeout and they are all owed to have
sonme takeout so it was, again, a question of quantity.

CHAI RPERSON GRIFFIS: Right. It's all a
matter of proportionality obviously is the way the
definition is | ooked at and the difficulty, as | was
saying earlier on, the neasuring |evel of
proportionality is difficult at best to ascertain or
may not, in fact, regulate that of which it's really
supposed to protect. That goes deeper into the actual
definitions than this particul ar case.

MR, MANN: Just to go to Ms. Mller's
point earlier about the armount of food that is
prepared in advance, | mean, it depends on how you

want to define that. | mean, sonme prep work has to be
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done in any restaurant situation. You can take that
definition and twist it however you would Iike but |
think she is right in this point. [It's not like the
food was prepared in advance because it was
exclusively a fast food restaurant.

CHAI RPERSON GRI FFI' S: Right. Good. Ckay.

Anyt hi ng el se then?

VI CE- CHAl RPERSON M LLER: | guess | al so
want to add that | think there were certain signs
there that | can understand that the ANC woul d | ook

into whether or not this was a fast food restaurant
but | think a lot of evidence came out in the hearing
i ncludi ng testinony by the busi ness owner about their
intent and about their supplies and their operation.
| think that was convincing that they were not, in
fact, intended to be fast food or that they were a
restaurant.

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng
el se?

MR MANN. Only toreiterate what you said
earlier and | think the best fix would be to have the
Zoni ng Comm ssion change the definition of fast food
restaurant or restaurant so that we don't continue to
face this problem

M5. BAILEY: Right. | appreciate that.
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That is actually an interesting place to end because
| think there are two reasons actually to | ook at
that. One is to clarify the | anguage and the intent
of it. Secondly, |I think, quite frankly, is to update
it to make it a little bit nore contenporary and
certainly to address numerous and new uses that are
coming i nto ur ban areas.

Very well. If there is nothing further
t hen, we do have a notion --

MR MY: M. Chairman, if | may before
t he Board votes, to note for the Board that we do have
an absentee ballot fromM. Mtten and she had asked
that her comments be read into the record so the
staff's feeling is up to the Board whet her you want
her comments read before you vote or after you vote.

CHAI RPERSON GRI FFI' S:  Let's have t hemnow.

MR MOY: I'msorry. D d you say after?

CHAI RPERSON GRI FFI'S: No.

MR,  MOY: Ch, |I'm sorry. Ckay. " An
i mportant distinction has been made throughout this
case. The appeal before us is whether the Zoning
Adm nistrator erred in issuing the C of O for the
subj ect establishnent as a restaurant, not whet her the
establ i shment was operating within the bounds of that

Cof O The answer to the question of the validity of
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t he i ssuance of the C of Oturns on whether the ZA was
justified in relying on the representations of the
busi ness owner. In this case, | believe he was.

If we accept that the 10 percent
gueui ng/ seati ng neasur enent was nmet, then we only need
focus on the remaining test for a fast food restaurant
regardi ng the anount of food prepared in advance or
the extent of the use of disposable containers. I
think the ZA had anpl e evidence to suggest that this
woul d not be a fast food restaurant.

| think the ANCin this case may have been
better served by seeki ng DCRA' s assi stance i n bringi ng
t he establishment into conpliance with the restaurant
C of Orather than questioning the issuance of the C
of Ointhe first place. There is certainly evidence
t hat suggest that at | east for sone period of tine the
subj ect restaurant may have been out of conpliance
with the Cof O For instance, by greater reliance on
di sposabl e contai ners than was i ntended.

Everyone has conducted thenselves inthis
case with the sane goal in nmnd, to ensure that this
est abl i shrment operates for the good of t he
nei ghbor hood wi t hout creating adverse i npacts. | hope
the parties will remenber they are on conmon ground

when they |eave here today. This establishnent is
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preci sely what the H Street corridor needs to support
the revitalization efforts there."

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch, M. My. Very well.

| s there anything further?

VI CE- CHAl RPERSON M LLER: | just want to
say that | guess Ms. Mtten made a prem se about if we
assurme that the 10 percent is met, and | think we
don't even need to assune that because if the A & B
are met and i f we address the disposable itens and the
prepackaging, if we | ook at those factors and nmake a
finding as to those, we don't even need to make a
finding as to the queuing.

CHAlI RPERSON GRI FFI S: Uum | nt eresting
point. |I'mnot sure | agree with it 100 percent but
it's an interesting point to bring up. Do you go to
the definition of A& B first and then back into the
base or do you start with the fast food restaurant
definition and it has to find one or other of the next
A &B? | don't think we need to differentiate that.

| think | understand your point in terms
of Ms. Mtten's conments. Perhaps there are two
points that we need to make clear for the record. In
this deli beration no one has sai d persuasively that we

have found the 10 percent was net or not net. e
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haven't reached that | evel in our findingthat we need
toin terms of determ ning the appeal.

The second is | don't want to | eave on
the record that the way you read the definition is
from the end to the beginning rather than the
begi nning to the end.

VI CE- CHAI RPERSON M LLER: | just read it

as an "and", to find the queuing and you find one of
t he ot her two.

CHAI RPERSON GRI FFI'S:  Ri ght.

VI CE- CHAl RPERSON M LLER:  Okay. And t hat
we didn't find one of the other two so, therefore, we
didn't need to reach the queui ng questi on.

CHAI RPERSON GRI FFI'S:  But we need to be
definitive on it. kay. Very well. Anyt hi ng
further? If there is nothing further then, we do have
a notion before us that has been seconded. | would
ask that all those in favor signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI S: And opposed?
Abst ai ni ng?

M. My.

MR MOY: Yes, sir. The staff would

record the vote as three to zero to one on the notion

of the Chair, M. Giffis, to deny the appeal,
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seconded by Ms. Mller. W have a Board Menber

recused on the case. As | said earlier, we have an
absentee ballot fromMs. Mtten and her vote was to --
rather is to deny the appeal so that gives a fina
vote of four to zero to one.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much. Let's nove ahead.

MR. MOY: The next case i s Application No.
17477 of Lillian K H Audette Revocable Trust,
pursuant to 11 DCMR 3103.2, for a variance to permt
the location of a parking space serving a single-
famly dwelling in the front yard under Subsection
2116.2, in the R 3 District at prem ses 2407 27th
Street, NNW (Square 1300, Lot 327).

On May 23, 2006, the Board conpleted
public testinony on the application, closedthe record
except for specific post-hearing docunents fromthe
applicant. The applicant was to supply descriptive
narrative of photographs that was submitted at the
time of the hearing on May 23rd. That filing was nmade
and is identified in your case fol ders as Exhi bit 30.

| n concl usi on, M. Chairnman, the Board has
al so received a letter fromthe applicant dated My
31, 2006, requesting that the Board reopen the record

to receive additional pieces of evidence. The Board
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should take that up as a prelimnary matter, M.

Chai r man.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Very well. Let's nove ahead then. M. My is
absolutely correct we do have a request -- a notion

rather to open the record on this. O course, the
record is closed. W cannot accept anything el se and
that is not a waivable regul ation but rather we would
have to nake a notion and reopen the record on our
accord to accept this.

| have no difficulty in doing such and, in
fact, woul d open the record for additional information
t hat was not presented by the applicant. Let ne frane
my entire thought on this first. As we always do, we

speak our mnds on the record, in the open, and before

the public. 1'Il begin with when | first prepared to
here this case. We have heard simlar under this
section.

| was very, | nust say, pessimstic of the

validity of noving forward reading the facts and
knowi ng the regul ati ons. However, com ng out of the
heari ng which, again, underscores the inportance of
publ i ¢ hearings and abl e to have testinony presented,
| was strongly persuaded to a |evel of being nore

supportive of the application.
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Wth that framework in m nd wi t hout going
into the deliberation of the facts and the test in
this case, | think that I would advocate for opening
the record to accept the filings that were outside of
what we request ed. O course we requested the
phot ographs and the narratives. | would al so request
that the applicant submit a nore detailed plan of
proposed worKk.

There is testinmony witten and al so oral
on the small enclosure or the wall and sone pl anti ngs
some of which sound as if they would be tenporary or
not. | think one of the najor pieces that will be of
i nportance in our deliberation on this and, frankly,
for my support of it will be that this would not have
any significant detraction from the overall area or
i npact negatively.

O course, that's a small el enent of the

overall test in the variance not getting into too rmuch

of the detail. | think it would be very inportant to
have that in. | regret that | hadn't focused and been
nore articulate of that during the hearing. | think

we have an opportunity here and I woul d suggest to put
it all together that we would have that submitted in
and could set this for a special public neeting

conceivably in a week.
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Let me hear conmments on that and then |'m
going to have -- as we have opened up the record on
this, if we so do, |I will just have the applicant's
representative speak just to the scheduling el ement of
t hat .

VI CE- CHAl RPERSON M LLER: | just want to
add to your comments about the significance of this
| andscapi ng or architectural plans showi ng what the
par ki ng pad and surroundi ng | andscape woul d | ook |i ke
because at the hearing one of the issues we explored
a little bit was what the intent of this parking
regulation and one of it -- part of it goes to
aesthetics and that is really one of ny primry
concerns that if, in fact, this is going to be
somet hing that we can see is going to be aesthetically
acceptable. That is very inportant.

CHAI RPERSON GRIFFIS: Ohers? Is there
any opposition to opening the record to the additional
information the Board is requesting? Very well. |If
not, I note to the representative of the applicant
just to have you address in ternms of scheduling and
"1l take any questions that you have for clarity of
what is being requested.

MR. CARROLL: For the record, Tom Carr ol

with the lawfirmof Holland & Kni ght representing the
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applicant. As for scheduling, just speaking with the
appl i cant now, he suggested perhaps a nonth in the
sense that he has to go back and talk to the architect
and the engineer. W would |ike to have sufficient
time to get you what you'd Ilike.

CHAI RPERSON GRI FFI'S:  Okay. | don't have
any difficulty with that. W can just set that then
for the July nmeeting which would be the 11th.

MR CARROLL: That would be fine.

CHAI RPERSON GRI FFI S: Ckay. So filing
would be seven days prior or as soon as it's
avai | abl e.

MR. CARROLL: Then | guess | would just
ask for any further detail of what you would like to
see besides the retaining walls that we spoke of, the
fl oner boxes, the hanging --

CHAI RPERSON GRI FFI'S:  CGood.

MR. CARROLL: The site plan.

CHAI RPERSON @RI FFI S: It would be ny
assunption if this was successful and it was going to
be built, then there would be docunentation to show a
contractor what they would actually build. | think
we're not |ooking for full permanent documents but
rat her something that is illustrative of what is being

proposed and what will be built if approved.
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It would be very hel pful, of course, to
have a pl an t hat showed t he di mensi ons of the curb cut
and the parking area, the dinmensions of the wall and
pl an. |f possible, | would think that a sinple
el evation, or at |east sone indication narratively of

the material and the height of any of the enclosing

ar eas.
MR CARROLL: That would be fine.
CHAI RPERSON GRI FFI S: Ckay. Anyt hi ng
el se? | guess we would include in that plan if there

is any sort of areas for planting tenporary or
per mmnent and how t hat m ght be ani mated, of course.
A small area. It shouldn't be that cunbersome in
ternms of the detail that is required.

MR. CARROLL: Thank you.

CHAI RPERSON GRI FFI'S:  Okay. Excellent.

M. My.

MR MOY: In ternms of the date then, you
nmentioned filing subm ssions a week prior to July 11th
whi ch woul d be July 4th accordi ng to ny cal endar which
is a holiday so woul d you prefer July 3rd or July 5th?

MR. CARRCLL: W woul d probably prefer
July 5th.

CHAI RPERSON Rl FFI S: 5th by 3:00.

Excel | ent. Anything else? Carifications? \Very
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wel | . Thank you very nmuch. Do appreciate your
willingness to nove this up a nonth and we'll | ook
forward to calling this for a decision on the 11th.

Ckay. Let's nove ahead then.

MR. MOY: The next case i s Application No.
17480 of M ssionFirst Devel opnent pursuant to 11 DCVR
3103.2 for a variance fromthe mnimum/lot wi dth and
area requirenments under Section 401 to allow the
construction of eight sem -detached dwellings in the
R-5-A district at prem ses 4675 H Street, S.E., 5001
and 5007 Benning Road, S.E. (Square 5362, Lots 193,
194, and 195.)

The staff would note that the applicant
has anmended the application to pursue a special
exception under 3104.1 i nstead of the variance relief.
This woul d be still towards m ninmumlot width and | ot
area towards Section 401.

On May 23, 2006, the Board conpleted
public testinony on the application and schedul ed t he
record -- and closed the record except for specific
post - hearing docunents from the applicant which
included a |andscape plan and a site plan wth
di mrensions. This was filed by the applicant on My
30, 2006, and is identified in your case folders as

Exhibit 34. Wththat | think the staff will concl ude
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its briefing, M. Chairnmn.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch, M. My. | do appreciate that. O
course, in <calling this hearing this had been
advertised for a wvariance in our prelimnary
del i berations and with concurrence with the O fice of
Pl anning we had accepted that anendnent to hear a
speci al exception for this Application 17480.

As M. Moy has indicated, we did | eave the
record open. There was just one sinple docunent that
we recei ved and that was showi ng nore graphically the
property lines and al so addi ng the di mensi ons of the
property lines and the placenent of each structure.
In addition we did ask for a | andscape plan, both of
whi ch have been provi ded.

| think we can get right into this. I
thought it was very persuasive case for special
exception for the eight seni -detached dwellings inthe
R-5-A district and would rely on the Ofice of
Planning's position also in support and they did a
full analysis of this, of course, in the special
exception.

In the RR5-Ait's an interest piece that
the Board |ooks at. Also a section that is witten

for our view nostly, as | look at it, the intent of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

| arge, large developnents that m ght happen over
several acres that may have individual buildings.

Thi s somewhat steps into that but what we
are looking at in terms of this aspect was the fact
that the lots as they were laid out were not
dimensionally neeting the requirenents of the
regul ations. O course, that can be and is covered in
t he speci al exception review by the Board.

It's very persuasive evidence in terns of
what we would |l ook at that they were simlar if not
identical to the lots in the surroundi ng area nmeani ng
fitting into the character. Certainly there was no
evi dence presented by allowi ng the devel opnent of the
sem -det ached on these lots that there would be any
sort of negative or detrinmental inpact that arose.

Actually there was sonme excellent
testinmony fromthe ANC, | believe it was, that tal ked
about the appropriateness of newfam |y devel opnents,
t he vacancy of the existing structure, and how this
woul d, in fact, reanimate that street in a way that
was very productive and, of course, was supported.

| think that's all | need to address on
this. O course, there was not any persuasive
evi dence or any evidence presented that this would

somehow not be in harnony with the zoned districts.
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Certainly R-5-Ais a high-density residential and this
being even if it's being proposed as single famly, at
best it would be flat or two unit, doesn't even step
into the amount of density that woul d be al | owed under
differing scenarios in the R5-A

O hers? Very well. |[If there is nothing
further then, | believeit's appropriate to nove ahead
with a notion to approve Application 17408,
M ssi onFi rst Devel opnent . That, of course, would
al l ow for the devel opment and construction of a sem -
detached dwelling in the R 5-A districts of prem ses
4675 H Street, S.E., 5001 and 5007 Benni ng Road, S.E
It's all on Square 5362, Lots 193, 194, and 195. |
woul d ask for a second.

MR ETHERLY: Second, M. Chairman.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
M. Etherly. | wll also make note of the fact and
specifically address in support of this application
was ANC- 7E whi ch had vot ed unani nously to support the
application and they brought substantive testinony to
us in regards to their support of that and, as |
i ndicated, the Ofice of Planning also in support. |
woul d open it up for any further deliberation on this.
Not noting any further comments, we do have a notion

before us. |t has been seconded. | would ask for all

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36

those in favor to signify by saying aye.

ALL: Aye.
CHAI RPERSON GRI FFI S: And opposed?
Abstaining? Very well. M. My.

MR MOY: Yes. Staff would record the
vote as four to zero to zero on the notion of the
Chairman Giffis to approve the application, seconded
by M. Etherly. Also in support of the notion M.
Mller, t he Vi ce- Chai r, and M. Mann.

We also have an absentee ballot, M.
Chair, from M. Hood and his vote is to approve the
application so that should give a final vote of five
to zero to zero.

CHAl RPERSON  CGRI FFI S: | nt er esti ng.
Excel | ent. Thank you very nuch. Let's nove ahead
t hen.

MR. MOY: The next case i s Application No.
17446 of Pauline S. Ney pursuant to 11 DCVR 3104.1 for
vari ances fromthe fl oor area rati o requirenents under
Section 402, | ot occupancy requirenments under Section
403, rear yard requirenments under Section 404, and
nonconform ng structure provisions under Subsections
2001. 3 and 2002.4 to construct six residential units
above exi sting one-story retail structures inthe R-5-

B District at prem ses 2160-2162 California Street,
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N. W (Square 2530, Lots 99 and 100).

Staff notes that the application has been
anended where the applicant w thdrew zoning relief
fromthe floor area ratio requirenents and the rear
yard requirenments. The proposal now has been anmended
to build two stories to consist of four residential
units.

On April 18, 2006 the Board conpleted
public testinony on the application, closed the
record, and scheduled its decision on June 6th. The
Board requested a nunber of post-hearing docunents.
Staff won't go through those unless the Board would
like staff to do that.

O herwi se, staff would say that in your
case folders the Board has received a nunber of
filings, the first being a filing fromthe applicant
dated April 25, 2006, which | believe contains the
addi ti onal sun/shadow st udi es as requested and that is
identified as Exhibit 88.

Second, thereis afiling submtted on May
9, 2006 fromthe appointed parties in response to the
applicant's sun and shadow subm ssion. That is
identified in your folder as Exhibit 90. The next two
filings are draft findings of fact and concl usi ons of

law, one from the applicant dated My 30, 2006,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38
identified as Exhibit 92, and on May 30, 2006, from

the opposition party identified as Exhibit 93.

W also have in your case folders, M.
Chairman, filing fromthe applicant as requested which
is alegend to the photographs that were submtted at
the hearing on April 18th and that is identified in
your folder as Exhi bit 86.

The sixth filing is a letter dated Apri
25, 2006, from Council Menber Jack Evans. That is
identified as Exhibit 87.

| think staff would like to conclude its
briefing with two filings as a prelimnary matter
There was a filing fromthe opposition party to reopen
the record which is dated June 6, 2006. Today, June
6, there was a filing to the office fromthe applicant
inrebuttal to that filing. So staff would concl ude
its briefing unless the Board would care for nore
i nformation.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
M. Moy. It was an awful lot of information. \%%
hesitancy at this point is that you have indicated
that there was a filing after the record was cl osed of
which | just wanted to make cl ear was that a notion or
just additional filings?

MR, MOY: Staff's understanding, M.
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Chairman, is that it was a request to reopen the
record to admt new evidence into the record.

CHAI RPERSON GRIFFI'S: I'msorry for a bit
of confusion but the issue is that none of the Board
Menbers have seen this and so we are just trying to
ascertain -- of course, we are noving ahead with the
record being fully closed and how we nmake a deci si on
on that request because we don't want to step into the
substance of what's there but the reasoni ng behi nd why
we are being requested to open the record.

As | understand, perhaps sone of the Board
nmenbers are firm in keeping the record closed and
novi ng ahead. Let's have a few conments on that
because we nmay need to take a mnute and took at it.

MR. ETHERLY: Thank you very nuch, M.
Chair. | would tend to agree with the broad direction
of your comments. M concern is that the record has,
i ndeed, been closed in this proceeding. Perhaps as a
conprom se suggestion, and it is, indeed, rare that we
woul d seek to recei ve conment during the deliberation
portion, during the public neeting portion.

| woul d perhaps be open to hearing somne
brief discussion if the Chair was inclined to go in
that direction around the grounds for why this

i nformati on was not offered while the record was still
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open.

My concern is that the record has, in
fact, been closed. To ook at the information, to
ascertain why it wasn't brought forward earlier, kind
of defeats the purpose of closing the record so that
woul d be nmy only concern. |f that is sonewhat clear,
that is pretty nuch where I'mat on that.

CHAI RPERSON GRI FFI'S: | think that is very

cl ear.

O hers?

VI CE- CHAI RPERSON M LLER: G ven that we
haven't seen this at all, |I don't knowif it's drafted

so that there is a notion that explains briefly
wi thout telling us all the substantive information as
to why it needs to be reopened at this point to | ook
at this new evidence so we coul d address perhaps why
that wouldn't be necessary at this tine. W t hout
knowi ng anything it's very difficult to nmke an
i nformed deci si on.

MR, MANN: | would also support not
accepting this into the record. M reasoni ng woul d be
because, as | understand the regul ations, there are
already ways that this could be addressed. For
exanpl e, pending the outconme of today's deliberation

if we were to make a deci sion, there's sone process by
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whi ch whoever submitted the information could nmake a
notion for reconsideration. There are other avenues
by which this could be considered rather than just
sinply submtting sonething after the record is
cl osed.

VI CE- CHAI RPERSON M LLER: There is a
provi sion within 10 days of our final decision that a
party can make a notion to reopen the record and
reconsi der at that point. There is a renedy down the
road for sure.

MR MOY: M. Chairnan.

CHAI RPERSON GRI FFI' S: Yes.

MR, MOY: If | nmay add to help in your
deci sion, staff does understand from the opposition
party that the new evidence was evidence that they
bel i eve was uncovered a day or two ago. That was, of
course, well after the hearing date.

CHAlI RPERSON CRI FFI S: Ckay. Wth that
limted understanding of that, |I think what M. Mann
is indicating, | think, is probably the nost correct
procedure to nove ahead with as this was just found
information. We have the hearing and the record as
conpl ete fromwhat we were able to establish and that
if this was, in fact, sonething that could not have

been found before, it may, in fact, nake that
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threshold test for a notion.

| don't see how we could -- it doesn't
seemto be wholly productive to stop the process of
what we've conme to already in creating the record. |
must say | amnot 100 percent persuaded on either side
with this. It just becomes a little bit nore
difficult. There it is. | guess the question is do
we break and read this or do we nove ahead as we are
here and schedul e for a deci sion.

M. Etherly was indicating that perhaps be
supportive of finding out a little bit nore
information in order to make that assertion. | think
the difficulty I"'mbalancing is that if we do that, we
will step into opening up the record and opening up a
l[imted but certainly a hearing on the case.

| think that gets to be a little bit
probl ematic. As opposed to | ast which we just opened
the record on which we had the filings way ahead of
tinme and it came in with subm ssions that we were
indicating in the smaller scale on that application
t han what this one woul d be.

MR. MANN: Well, plus | mght add t hat was
something where we were asking for just greater
clarification on something that had already been

entered into the record. W& have no idea what this
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CHAI RPERSON GRI FFI'S: | ndeed.

MR. ETHERLY: | definitely have no
objection to noving forward, M. Chair.

CHAI RPERSON GRI FFI'S:  Ckay. | think that
is probably the nbst productive to do it as it's been
presented to us as new evi dence t hat was not presented
prior. Not a clarification, as M. Mann has just
said, but new evidence of which would require a
hearing. The minute we touch it it will require us to
have everyone be able to address it fromthe applicant
and all the participants and parties.

That does reopen an entire hearing on it.
If it is appropriate for that to happen, there is, as
M. Mann and others have indicated, there is an
appropriate neans to facilitate that but at this
point, | guess we should nove directly and keep the
record cl osed and begin the deliberation on this case.

Are there any other prelimnary matters,
M. Moy?

MR MOY: Not on this case, sir.

CHAI RPERSON GRI FFI' S: I ndeed. Very wel .
Let's begin then. As M. My indicated, of course,
during the course of the hearing in this case this

application was amended fromwhen it was adverti sed.
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| think we are all very clear on how it was anended
and the scale and the mass.

W do have a particularly interesting, or
| should say conplicated elenments of this from 2001
and 2002 and the | ot occupancy el enents. W have an
exi sting structure that is being requested to be added
onto all of which are factoring into the el enents that
were presented inthe entire hearing. |1'Il openit up
for prelimnary discussion.

VI CE- CHAI RPERSON M LLER: Ckay. Vel |,
this case is basically about variances, variance from
ot occupancy and then nonconformng structure
provi si ons under 2001.3 and 2002.4 and, as you said,
to construct residential wunits above an existing
retail structure.

The facts that | thought were key in this
case, there is an existing building already on the

property that is nonconform ng as to | ot occupancy and

rear yard. It covers 71 percent of the ot and 60
percent is allowed. It's over |ot occupancy by 107
feet.

There are constraints on the property in
that it is an historic structure that needs to be
retai ned. They are planning on retaining an existing

grocery store that is a nonconform ng use that has
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been grandf at hered. According to the applicant's
architect the second floor can't be reconfigured to
conply with the 60 percent | ot occupancy requirenent
Wi t hout jeopardizing the viability of the two bedroom
unit.

The two bedroomunit is critical to cover

the cost of the structural work and the preservation

component . That's nmy little synopsis of what |
t hought the key facts wer e.

Moving into the variance analysis
framework --

CHAI RPERSON GRI FFI'S:  Before we di spense
with that, | think that is an excellent point as we
were looking at all this. Let's also go to parking.
The Board had sone discussion on the parking and
whether it was, in fact, required. | think we were
fairly definitive in our review of this case that as
the regulations read -- | had them here at one point
-- that parking would not be required in this
appl i cation.

"Il get the site in a second. OCh, well.
Let's nove ahead with that and I'lIl find nmy notes on
that as it beconmes pertinent in addressing sone of the
el enents and issues that were brought forth in this

case.
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VI CE- CHAI RPERSON M LLER: Ckay. Movi ng

ahead into the variance analysis with respect to the
| ot occupancy, the first prong of the variance test is
whet her or not the property is unique or has sone
exceptional condition. Inthis case the applicant has
asserted that the property i s uni que because it has on
it a contributing historic building that was
nonconformng with respect to | ot occupancy and needs
to be retained. It also has on it a grandfathered
comercial building which is the grocery store. I
think the opposition said there isn't anythi ng uni que
with respect to the topography of the land itself.
However, the court cases are very clear
that the uni queness does not have to adhere to the
land itself but can go to circunstances including, in
particul ar, the existence of an historic building on
the property. | think that prong has been net in ny
view. | don't know if anybody el se wants to -- okay.
To me the key prong in this case is that
of the practical difficulties. The way that the
statute and the regulation reads is that the strict
application of the regul ation would result in peculiar
and exceptional practical difficulties upon the owner
of such property in conplying with the regul ations

under the Zoni ng Act.
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In this case the applicant has asserted
that it has practical difficulties in conplying with
the regulations, that being it <can't design a
structure to neet the | ot occupancy requirenents and
provi de t he two-bedroomunit that is critical to cover
the cost of the structural work and the preservation
conponents. The practical difficulties arise out of
the applicant's design and desire to add residenti al
to the existing structure.

The opposition has stated and t hey argued
that the practical difficulties -- they don't have a
practical difficulty inconplyingwththe regul ations
in that they have a profitable operation on the
property as it is so there is no practical difficulty
that the applicant will suffer that should be -- well,
shoul d be honored with this variance.

| guess the question is what is the

standard for practical difficulty. | had asked the
parties to brief this alittle bit. 1| really didn't
get that fromthe parties so | |ooked at the cases

nmyself to see what practical difficulties were upheld
in court cases. | know that the applicant cited the
Clerics case which was, | think, a use variance,
t hough, but that there were certain practical

difficulties that the applicant experienced that
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necessitated themto seek the vari ance.

Inthat case, it was soci etal changes that
made t he use of the building of the sem nary no | onger
vi abl e. In looking at other cases that dealt wth
area variances, | found sim |l ar situations such as the
Del moni co case where the applicant would have been
forced to nmove and woul dn't have been able to recover
their financial investnent.

This is adifficult issue because in this
particul ar case we heard testinony fromthe applicant
t hensel ves that the operation that is there currently
is profitable so there isn't any practical difficulty
that is creating the need for them to do this to
construct this structure and seek the variance. The
practical difficulty arises solely out of being able
to do the design that they want to do to provide the
resi dences.

So practical difficulty as far as | can
under st and under the | aws of judgnent that this Board
has to make is based on whether it's -- whether the
regul ation is unduly burdensone so t hat we woul d grant
a variance. To ne the question here is is it unduly
burdensonme if this applicant were not allowed to go
forward with this design. Inny viewit's not unduly

burdensonme because they are already operating at a
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profit. However, others nmight reach a different
conclusion. It is a judgnent call.

The third prong is wthout substanti al
detrinent to the public good or without substantially
inpairing the intent, purpose, and integrity of the
zone plan. So with respect to public good, it was a
little bit of a blur here with respect do we knowit's
a different standard for special exception where you
are looking at light and air on neighboring
properti es.

Public good is a nore general standard.
However, the evidence that | focused on in this case
as being detrinmental to public good includes the
effect on the apartnment building, the Wodrow
Apartrments, which there is evidence that it would
interfere with light and air. This is an area in
which there i s al ready parking and traffic congesti on.
This project would increase the parking and traffic
congesti on.

Also there is an issue here with respect
to the public gathering space in front of this
property and there would be a detrinment to that and
t he anbi ence there. | don't think it interferes with
the inmpairnment of the zone plan in the sense that the

construction is devoted to a conform ng use and the
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nonconform ng use, in fact, would be dim nishing.

It only woul d be an i npai rnent of the zone
plan if one were to conclude that there really was not
practical difficulty here because variances shoul d be
exercised carefully and sparingly. If you grant it
where it's really not deserved, then in that sense you
are underm ning the zoning schenme. Go ahead.

CHAI RPERSON GRI FFI'S:  Excel | ent synopsi s
and full analysis. |'msure we are going to hear nore
on that position shortly. | think you have hit on a
critical issue for every applicationthat we have, and
particularly this one. First of all, to start wth,
| woul d absolutely agree with you that it is the test
of which represented are now within the Board's
j udgnent to decide. Martin does speak to that as
ot her cases do and, in fact, just the whol e purpose of
our sitting and heari ng.

| take a little bit of issue and |'m not
so sure of where you are landing on the practica
difficulty but let me begin with, first of all, |
think it's fairly persuasive that there is a unique
aspect to this property, and that is the existing
structure. That, of course, is even nore so to the
fact that it is of historic interest. 1'll leave it

at that. The fact that it is a nonconform ng use and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51

also in the nassing and siting on the site so we have
t hose el ements.

Now, what then steps into what you are
very articul ately addressing is so now how do we | ook
at what the practical difficulty is? Really what we
always step on, | think, in looking at every
application the question of why do you need to do
this. Sometines it is nore persuasive a question than
others. | have to set back and say that is not the
t hreshol d of which practical difficulty is based.

In fact, you said it several tinmes, they
have an economically viable situation now. Why do
they need to do anything else? That is a fascinating
guesti on. | think we have heard a |ot of kind of
testinmony on that. | don't find that to be
jurisdictional tothe variance test inthis particul ar
case.

| think it is informative in a lot of the
el enents that you are talking about go directly to
what we're needing. W just need to sonehow weave
t hem t oget her perhaps, maybe just for ny mnd, but in
a different way. Wen you were tal king about creating
a need for, what is creating the need for the
vari ance?

You seem to be landing on the fact of
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going back to that elenent of what is creating the
need for the variance if this is econom cally viable.
What | see as being put forth and not finding it
persuasive or not at this point I won't indicate, but
what | am seeing presented is not that this property
has to make nore noney. Therefore, we need to add
apartnents onto it.

Rat her, the application is conming to us
for relief fromthe regul ati ons because it is not able
to conply with those el enments of relief because there
is a stair configuration. There is a unit |ayout
configuration. There is an existing condition that
are factors of uniqueness but also creating that
practical difficulty.

You also indicated about the design
intent. That is critical here and it is inportant to
bring up for our discussion. | think we need to have
sone substantive discussion on that because that
factors into our deliberation in nunerous ways. I
understand what you're saying. Do it differently.
Make it conformsonehow. | would step back and say
think anything that was proposed would take sone
relief.

However, the design is an interesting

el enent here because | think it does rise to a | evel
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of what we wll look at or should I|ook at,
particularly in this case but in others of whether it
woul d create any detrinmental but would go, in fact,
agai nst the public good or would inpair the intent and
integrity of the zone plan.

Let's stick directly tothe design. It is
reviewed by Historic Preservation Review Board. In
fact, that is one of the elenents that is being put
forth as their practical difficulty and not able to
conply with t he Zoni ng Regul ati ons.

It is being asserted that because of the
direction under the review of which was put to the
preservati on.

| understand that nay be a little bit
contested which iteration and all that. The building
line is set at a certain place and that is what is
being asserted is creating an additional elenent of
practical difficulty and fully conmplying with the
regul ations. Does that make sense?

VI CE- CHAI RPERSON M LLER: It's just how
broad do you read the practical difficulties, | think.
When | | ook at the |language and the statute, if we
apply the strict application of theregulationinthis
case, they wouldn't be allowed to build. Wuld that

result in peculiar and exceptional practi cal
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difficulties to the owner of the property. Then we
make t hat assessnment. | amsaying that the results in
this case woul d be the status quo and woul d that be a
pecul i ar and exceptional practical difficulty.

CHAI RPERSON GRI FFI'S:  That seens to go to
guestion every applicant's intent. Unl ess we were
| ooking at fallow land in R 2 which couldn't be a
surface parking | ot, what other situati ons woul d we be
in that we would ask that high a finding?

VI CE- CHAI RPERSON M LLER: | think --
that's why | was | ooking at the court cases and they
may only capture some of the big cases or big issues.
For instance, in the 1700 block case the court was
sayi ng at sone poi nt econom ¢ harmbecones sufficient
when coupled with a limtation on the utility of the
structure.

For instance, if there is a practical
difficulty in their being able to use the structure
profitably or whatever, | nmean, in all the cases they
do seemto address -- in these cases, not just the
practical difficulty with respect to making their
design work but the underlying problens such as a
reduction in recreation space or soneone woul d have to
nove.

They seem to be looking at the bigger
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picture, not just -- | understand that there is a
practical difficulty in this case of nmking their
desi gn wor k. That is clear because of the unique
situation of the historical building. | don't know
that is enough to say that it is unduly burdensone to
apply the regul ation and have them not be able to go
forward

| mean, a variance is not an entitlenent.
It is something with strict tests. | guess it's a
guestion of do you think it is unduly burdensone to
apply it to themstrictly where they can't read the
regulation. |If they have a viable structure that is
there right now, | don't see it as unduly burdensone.
Especially when you look at -- well --

CHAI RPERSON GRIFFI'S: It's an interesting
poi nt because | understand your position. Do you find
that each of the variances that are bei ng requested,
do you find that is not unduly burdensone i n conplying
with the regulations? Specifically, |I could see how
you could argue under 403 |ot occupancy what is
unburdensonme. Just renove 107 square feet and we can
deal with that specifically but that is sonmething out
of control

How do you get past additions to existing

nonconform ng? Am|l understandi ng what you' re saying
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is what you have is productive so because it's
nonconform ng you aren't able to build on or add out
to the other paranmeters that are allowable in the zone
district?

MR. ETHERLY: Just to kind of add alittle
bit of my kind of thinking, | think Ms. Mller's
excel l ent anal ysis does raise an interesting point.
However, it is not one | necessarily agree with. The
way |'mtalking Ms. MIller's analysis it suggest to
me that if there is sonme mnimal threshold of
viability or profitability that has been net or
established, then that essentially is kind of the end
of the gane.

|'"'m stating that very roughly and very
unartfully so mny apol ogi es because you are a little
nore detailed than that but just for the sake of
brevity. 1| just don't quite reach that with you. The
way |'m taking it is as the argunent has been
prof fered here, we have sonme desires with regard to
the size and | ayout of the units. W have a fire
stair egress issue or access issue that we are trying
to work around.

Clearly we have sone HPRB consi derations
that have to be handl ed here. Those three things

together interact in such a way as to create the
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practical difficulty. M concern perhaps, and nmaybe
this is a sonmewhat cleaner way of stating it, Ms.
Mller, is the worry that the desire to reach a
certain threshold or residential use, | think, is what
concerns you.

| f you are al ready at a certain neasure of
viability and profitability in your project, why do
you sinply need to do nore and is a variance fromthe
Zoni ng Regul ation the appropriate remedy for you to
sinply do nore with what you al ready have. M concern
is is that the appropriate question for the Zoning
Regs.

|"mtrying not to make this too nuch of a
fun undergraduat e course conversation because | feel
like I should be in Zoning 101 because it's one of
those kind of questions professors like to invite.
Let's think about what the Zoning Regs should be
about . My concern is if you have an owner -- |I'm
speaki ng perhaps nore broadly here as opposed to just
this particular itself.

As the Chair said, it's an inportant
question to sort out. |If you have a property owner
that wants to do sonething, anything, with his or her
property, the Zoning Regs should step very gingerly

around the question of whether or not it should be
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al | oned whether you want to go froma two bedroomto
a three bedroom or nmaybe sonme four bedroons, but
rather sticking strictly within the confines of is
there a practical difficulty in the context of this
particul ar test.

Help nme perhaps understand if |I'm
m sstating your position. That is one piece. But

just to kind of signal to the rest of the Board ny

overall issue here, | agree with Ms. Mller's
analysis in terns of the first prong. The second
prong | tend to disagree but |I'm open to hearing a

[ittle nore discussion.

| think a lot of the conversation here
that |'"m going to be interested in touching on wll
get to the shadow issues. | think both sides did a
very strong job of laying out their respective
concerns about the inpact of light primarily, not so
much air.

| tend to think that the argunent here
still prevails in favor of the applicant but I want to
invite alittle nore conversation fromny coll eagues
on that issue of inpact because |' mthinking primarily
about what could go on this site as a matter-of-right
and what that inpact would be on the light and air to

t he existing adjacent properties which | think would
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be sonmewhat simlar to what we are potentially | ooking
at now. Cbviously we have conpeting shadow studies
here that need to kind of be addressed.

VI CE- CHAl RPERSON M LLER: | just want to
address the practical difficulty question because it
isn't just an economc threshold. Wat I'mtrying to
say is when we are | ooking at the bigger picture and
you look at the cases, and when we have done our
anal yses in other cases. You |look at things |ike --
you do |l ook at what is the driving need to a certain
extent for the variance and what would be the
practical difficulty if you didn't get it.

For instance, it can be with respect to
af f ordabl e housing, for instance, we have had to give
vari ances because otherw se they woul dn't have been
abl e to provide af fordabl e housing. O it could be to
enabl e a nonprofi t to function properly
programmatically, that they couldn't do their program
unl ess they got the variance. O space for a sw mr ng
pool for recreation, for a Y or things |ike that.

Ther e have been certain aspects that have
driven the need for the variance other than econom cs
so it's not just an econonic question. Wen | | ook at
this case there isn't any of these other needs. This

one | ooks lIi ke purely an econom c need. It isn't even
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a need because they are profiting.

CHAI RPERSON GRIFFI'S: You're saying it's
part of the judgnent of the Board to ascertain that
need or the persuasiveness of that need. For
instance, we've had variances in single-famly
homeowners that want to put an addition on and they
say it's because they want a bi gger kitchen. W don't
stand in judgnent of whether they deserve a bigger
kitchen or not. Do we? |Is that the threshold of
which their practical difficulty is?

VI CE- CHAl RPERSON M LLER:  That's part of
their case, though. They do say that. It's a quality
of life issue that they need it to be alittle bigger.
It's there.

CHAI RPERSON GRI FFI'S:  Okay. GCkay. That
may have been a bad exanple. | don't recall anytinme
that the Board has granted sonmething just based on
that but | understand that it is in those applications
but just based on that quality of life issue |I'm not
sure.

Al right. Following up on M. Etherly
poi nt ot her comrents?

MR, MANN: | guess one of the things |
don't understand about your argunment about what is it

in the converse? If the applicant -- and not
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necessarily in this case, but generically if the
applicant had poor business acunmen and ran his
busi ness at a | oss, woul d that nmean that your position
changes on this?

VI CE- CHAl RPERSON M LLER: No, |' mnot sure
how the practical difficulty -- you nean it would be
nore profitable to build on top?

MR. MANN: Rather than -- if the converse
were true and they were not making a profit but rather
sustaining a |l oss, would your argunent change?

VI CE- CHAI RPERSON M LLER:  Their argunent
woul d change but | don't --

MR. MANN:  Woul d your concl usi ons change?

VI CE- CHAI RPERSON M LLER: No, because |
don't think economics is normally enough. The fact
that they can nake nore of a profit would be reason

enough for the variance.

MR, MANN: Vell, |1 don't necessarily
understand that. The bottom line is | don't agree
with your analysis there. | do think there is sone

argurment that the applicant makes regardi ng sort of
t he structural inpedinents and t hese i npedi ments that
have been pl aced on themby HBRP. | think that stands
on its own anyway.

CHAI RPERSON GRI FFI S: Anything else on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62

that issue at this time? If there is nothing else, |
think it's a good framng of the rest of our
di scussion which | think we can get further into and
finishup fairly quickly. There are specific el enents
brought to this. W have tal ked now about uni queness.

Then there are the elenents of whether
inmpairing the intent and integrity of the zone plan
would be a detrinent to the public good is another
el enent of public good and how the Board holds that in
j udgnment and understands and wei ghs that. | think
it's fairly clear and we can rely, in fact, on court
cases to direct us as we have in the past that the
public good is not specifically an individual's

interest but rather that of nore of the general

publi c.

| think that is a prevalent issue here.
|"mactually going to again speak frankly. | ama bit
shocked, or at |east surprised, | would say, that the

Board hasn't found that is nore of the elenent of
maj or di scussion and maybe we'll get into that. It
seens, as | said, we had numerous individuals what
were conming in opposition to this and parties, of
course, that participated.

"Il say | do always joke and try and

bring things to a certain levity in counting up the
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nunbers of that, but in all seriousness we obviously
don't look at how many are for and how nany are
agai nst but rather the substance that is brought to
us. It does raise to the level, | think, of ny own
| ooking at it and t he seriousness and t he substance of
how many people are in opposition to this.

There is no question that this is very
substantive opposition. Now our charge is to figure
out what is the basis of that substance. M. Etherly
touched on it just briefly but I think one of the
critical aspects is the inpact of this to the
surroundi ng area.

| see that franed in several fashions but
generally speaking | see it as the general use,
enjoynent, and quality of life in the surroundi ng area

on that corner. That may wel | be i npacted as i s being

provided to us. Parking elenments and traffic and
pedestrian access and viability on the sidewal k. It
also goes to the light and air of the adjacent

properti es.

Let me begin with sone of that in ternms of
this light, sun/shadow study. W were asked to | ook
at buildings that were across the street from the
specific site. | want to dispense with that in ny own

thinking that | found it not inpacting those in any
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significant manner as the distance is substantial.

When | | ook at all of the elenents, | want
all Board Menbers to kind of focus on these for a
nonment perhaps to address and see where each is.
There are nunerous photographs and then, of course,
the last filings of this. | have to say | would note
that in terms of the cycle of the sun | haven't seen
anything as we look at 24 on this structure that
significantly inpacts the surroundi ng area.
Certainly --

MR ETHERLY: M. Chair, if | could
interrupt real quickly. Could you just be sure to
orient us with respect to what photos you are | ooking
at because we do --

CHAI RPERSON GRI FFI'S: | start with Exhibit
76 which is supplenental statenment of the opponents.
This was in the hearing where we | ooked at it and it
was presented. | recall wanting to find the
per suasi veness of these. W had asked for the tine
and the date.

This was taken, and it's No. 3, March 4th
at 11:33. No. 5 was the building across the street.
No. 4 also. No. 6 was a street shot. Looking at al
those it's only No. 1, the photograph -- so for all

six only No. 1 is actually showi ng that the adjacent
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building is getting a substantial amunt of sun shed
on it. | then went to look to find the others in
ternms of the direct sunlight.

| don't disregard the fact that it is
going to be inpacted. Certainly it is. | think it
woul d be even nore so persuaded because -- here it is.
Real |y the inpact of that adjacent has to be based on
this 107 square feet of | ot occupancy because that is
what we are being asked to review.

Al though this is nore precarious in our
del i beration because it isn't just that. It's not a
hei ght variance but it is an addition that we are
bei ng asked also. | understand it's a broader field
than just getting into specifically so |I'mlooking to
be persuaded in these issues.

| guess that is nore of what |'msaying is
| "' m opening up to other's view of what was subm tted
t hrough the hearings and then the post-subm ssion of
the inpact. Is there an elenent of persuasive
di scussi on on each side? That's what we need to hear
in terns of the detrinment of the public good or

inpairing the intent and integrity of the zone plan.

VI CE- CHAI RPERSON M LLER:  Well, | think
when you are looking at light, it's not just a
guestion of sunshine. | think it's a question -- |
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don't think there is really an issue that when this
building -- if this building goes upit's 10 feet away
from the Wodrow Apartnent building that the people
who have w ndows on that side of the apartnent
bui | di ng are now going to be facing a wall and there's
going to be a detrinmental inpact at |east upon them
that they are not going to get as much |ight or air as
they currently have. W can weigh that for what that
iS.

| converse -- well, | think there
certainly was evidence about the anbience, the
character, the streetscape of this intersection. That
woul d be undermined by this addition. | wasn't
persuaded that this was in the public good nerely
because it was addi ng residential units to the housing
mar ket. Even though in general certainly the mayor
and the city is wel com ng nore housing units, it's not
necessarily in the public good dependi ng upon where
t hey are pl aced.

CHAl RPERSON GRI FFI'S: Howis it not in the

publ i ¢ good?

VI CE- CHAI RPERSON M LLER: Vell, | think
you weigh it. It's not in the public good in the
sense that this structure is -- at least there is an
argument that it is undermning this historic
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character of the streetscape here and t he anmbi ence and
that it is taking awnay fromthe air and the views and
the light of the nextdoor apartment building. It is
i ncreasing parking and traffic congestion in an area
that is already congested.

CHAI RPERSON GRI FFI S: Ri ght . | think
those are critical elenents. | think certainly the
hi storic character and the nei ghborhood character is
very inportant. | must say | have one strong feeling
of insurance that that will be reviewed and properly
addressed based on the fact that this is under review
by the Historic Preservation Revi ew Board.

That doesn't nmean that we step away from
our responsibility and jurisdiction in ternms of that
aspect but | think we are not redundant of those
el enents but | ook at the differing pieces. Were |l am
interns of the character is trying to ascertain where
in the paraneters in the universe of the Zoning
Regul ations does this becone detrinmental to the
character tothe R-5 District or to the setting on the
site and the massing of this.

| ook at the second | evel proposed, the
third |evel of this, and how it cuts back
substantially in the |ot occupancy. Actual ly, the

massi ng studies for the sun and shade are informative

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

68

for their nmassing qualities in addition maybe to the
other elenents and information on it. It shows the
relati onship of hol ding that corner.

It shows the rel ati onshi p of height tothe
adj acent building that it attaches to and it also
shows obviously its relationship to the building
across the open area. |'mnot seeing anything ari sing
that is saying this doesn't fit within or create
somet hi ng or nove agai nst the public good.

VI CE- CHAI RPERSON M LLER: You' re naki ng
t hat assessnent based on the massing. |s that right?

CHAI RPERSON GRI FFI' S: Yes.

VI CE- CHAl RPERSON M LLER: W certainly
heard testinony and received letters about how it
would interfere with the public good. | understand
what you're saying about howis that a zoning issue,
but | think that is witten into our Zoning
Regul ations. It is kind of a broad question that we
don't usually focus on too nuch.

CHAI RPERSON GRI FFI'S:  The fact that this
bl ocks a substantial indirect light and air into the
buil ding adjacent is, in fact, showing that it is
agai nst the public good?

VI CE- CHAI RPERSON M LLER: My point is

going -- | don't even know if we have done it before
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but | think it's rare that we | ook at the anbi ence of
a corner, those kind of quality of life issues, in our
zoni ng cases. However, the way the statute is witten
| think public good is witten very generally, very
broadly, and I think that we could consider that.

CHAI RPERSON GRI FFI S: | don't disagree
with you. [|'mactually asking you what specifically
you find is noving against it. How are you defining
that it doesn't neet the threshold of being in the
public good or, in converse, being against?

VI CE- CHAI RPERSON M LLER: | have to | ook
nore carefully in the record but | amreferring to
letters and testinony that we got with respect to that
i ntersection whi ch has been characteri zed as a neeting
pl ace for nei ghbors and churchgoers and everyone. For
some reason the community feels that this will change
as a result of the addition.

CHAI RPERSON GRIFFIS: Right. | think --
l"msorry. 1'll let M. Etherly continue but | think
one of the elenents in testinmony that you are trying
to grab onto is this plaza feeling, this gathering
pl ace and this openness and that was defined by one
| evel of retail and w thout anything el se on top that
you have that kind of open feeling.

| wasn't sure that there is anything that
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| recall being presented in testinony with this
addition that would curtail any of the gathering or
the utilization. |In fact, there is testinony to the
fact that if approved part of the renovation of this
is a restored developnment of the retail wth new
wi ndows and it nmay "pretty it up" as they say.

M. Etherly, | cut you off.

MR. ETHERLY: Thank you, M. Chair. I
just wanted to kind of continue along this line of
conversation. | think you are both very much in the
right place here with respect to this issue. | think
broadl y speaki ng when you |l ook at a |ot of pictures
that we are grappling with, and just so sone of our
audi ence nenbers can see kind of sone of the things
that the Board had to take a | ook at, there definitely
are sonme tough pictures here and | think you use an
excel | ent expression when you talk alittle bit about
t he pl aza-esque feeling of this particular corner.

| think it was very clear in the testinony
and in the witten subm ssions around a desire to
protect that because there is a cinch perhaps that it
is sonewhat under seize. | am tending to not
necessarily find that argunent entirely plausible but
| agree with where Ms. Mller's questions and

concerns are comng fromwth.
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Again, in an artful attenpt at kind of a
preface, let ne kind of get to some specifics here.
Com ng back to the issue of the two bedroomunit for
a second point, one of the pieces that | wanted to
highlight in Exhibit 92, which is the applicant's
proposed findings of fact and concl usions of |aw, at
page No. 4 in which is proposed finding of fact No. 11
there is a reference to part of the inpact that would
be encountered if this were constructed as a matter-
of -right.

One of the things that was noted by the
applicant was the fact, and I'll read it directly, it
notes that if they had to drop the 107 feet off of the
plan to cone into conpliance, there is an argunent
t hat there woul d be a shift, a countercl ockwi se shift,
in terns of the roomorientation for the units.

As a result, there would be a greater
i npact according to the applicant on the Whodrow units
to the south because of an increase in the wall that
would face those wunits. That is kind of one
consideration that | kind of just highlight here.
think in larger part | continue to kind of grapple
with what could be built here as a matter-of-right
even in conplete conpliance with the Zoni ng Regs.

| think the applicant correctly notes that
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there woul d be definitely inmpacts. There is no issue
here about there not being some inpact on |ight and
air to sone of those adjacent properties and, in
particul ar, the Whodrow here. | think the applicant
is correct to highlight that is the Zoni ng Regul ati ons
called to duty here to assure that there is a certain
level of light and air, or sinply that there is a
sufficient level of light and air.

| think, again, that is where the argunent
is here. The argunent is on the part of the opponents
there is no going to be sufficient light and air if
thisis allowed to be built. M concernis evenif we
were to sinply go matter-of-right, would you stil
have ki nd of the same inpacts.

Now t he opponent' s response to the sun and
shade subm ssi on was, i ndeed, very hel pful interns of
trying to lay out sonme of the kind of opposi ng cont ext
here. |I'mgoing to Exhibit No. 90. |In particular, |
under stand sone of the comments that were nmade about
t he shadow and sun study bei ng somewhat m sl eadi ng.

For exanple, not accounting for sone of
t he HVAC equi prent and how that is going to i npact the
Wbodr ow and ot her buildings. In particular they al so
do di scuss at some | ength the i ssue of what | refer to

as anbient light. In essence, that is part of what we
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are tal king about, the soft light, if you will, that
hel ps contribute to the plaza feeling of this
particul ar intersection.

Again, | don't necessarily disagree that
there will not be an inpact here but |I'm struggling
with is the difference between the inpact should this
variance be granted versus the inpact iif the
construction as a matter-of-right were to sinply go
forward is that a | arge enough difference to call to
the question a zoning issue. |I'mnot certain if it
iS.

VI CE- CHAl RPERSON M LLER: My under st andi ng
is that it wouldn't be built as a matter-of-right.
They couldn't do it as a matter-of-right. That's why
they are seeking --

MR. ETHERLY: The applicant is saying that
but the issue hereis -- | think the strawman here is
what would the inpact be if there were sinply a
matter-of-right construction here because, if |
understand correctly, yes, the applicant doesn't want
to build matter-of-right. That's why they're here.
Let's just say for the sake of discussion that they
were to build matter of right. They could go 50 feet.
Correct?

Here we are not talking 50 feet. W are
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tal king 42. They could go closer to the Wodrow t han
what is proposed now. Under the current application
there is a setback and the terracing according to the
applicant allows for, shall we say, a softened |ight
i npact with regard to the Whodrow t hat woul d ot herw se
be part of a matter of right project if they were
building in that.

| think part of the zoning inquiry here,
at least part of the way |I' mthinking about it is how
much is that difference? 1s that different between
the strawman of the matter-of-right construction and
t he proposed application? 1Is that difference enough
to raise a zoning issue?

It's another way of phrasing the sane
guestion which is if you grant the fricking variance
-- | don't know how we are going to get that on the
transcript. Let's seeif we can delete that reference
fricking. If you grant the variance what is the
impact? |'mjust phrasing the question another way
but ny strawman is if you built it matter-of-right
there are going to be inpacts.

There is no doubt about that. The
guestion from a zoning standpoint is is there stil
sufficient light and air allowed to the adjacent

properties. | think, in particular, the Wodrow here
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because | do tend to agree with the Chai rnan as we get
into some of the issues across the street sone of the
pictures are very telling in terns of what they
al ready have to deal with froma |light standpoint.

| f the vari ance were granted i s t he i npact
enough to elimnate a sufficient anount of |ight and
air. In particular it's really light, 1 think.
Again, a very rough summation of what |'m kind of
struggling with but | trust ny coll eagues are ki nd of
hearing the direction that | tend to be kind of
| eaning in here.

Again, |I'mreally trying to be sure |
speak to some of the issues that were raised in
Exhi bit No. 90 which is the opponent's response to the
applicant's sun and shade subm ssi on because | think
it was very helpful in terns of laying out their
assessnment of not only the direct i ssue of sunshine on
t he adjacent properties but also this issue of the
soft light, this issue of -- | wish | could find the
reference -- not necessarily just direct sunlight but,
as the opponents refer to it, the affect that the
addi ti on woul d have on the soft and diffuse northerly
light that it receives for nuch of the day.

CHAI RPERSON GRI FFI'S: Good. Ms. Ml ler

VI CE- CHAI RPERSON M LLER: | just want to
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respond that | don't think it is the correct anal ysis
to conpare it to what could be built as a matter of
right. | think what you need to do in | ooking at the
variance test is go by the three prongs and | ook at
the i npact frombuilding this addition as presented to
us.

MR. ETHERLY: | would agree but don't --
| would not want to be so nechanical in the
application that we | ose sight of the broader context
her e. | agree with you definitely the variance
| anguage has to be the anchor here but | think the
anchor is tied to a broader contextual picture that |
amtrying to kind of give a little bit of voice to
here. | definitely don't disagree with you.

W are both saying the sane thing in terns
of how we are couching the analysis. | am just
perhaps saying it in a slightly different way. To
stick it closer to the various | anguage, | amjust not
certain that the case has been nmade that the i npact as
we get into that third prong. That is kind of where
" m focusing this conversation here, the third prong
inthe variance test. |'mjust not sure if the inpact
has been denonstrated sufficiently enough to raise a
zoni ng questi on.

VI CE- CHAI RPERSON M LLER: | think that the
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pl aza/ gathering i ssue i s sonewhat anorphous to ne, a
l[ittle bit vague as to what is the i npact there of the
addition. | think certainly the inpact on t he Wodr ow
apartnents is explicit. | think we know what that is
going to be, at least as far as there is going to be
a wall 10 feet away and we know it is going to block
light. Some things | think are clearer than others.

CHAI RPERSON GRI FFI S: | ndeed. Ckay.
O her elenents regarding the other wvariances
specifically 20037

VI CE- CHAI RPERSON M LLER: | think there
was some -- | know there was a | ot of briefing on the
i ssues about whether or not this was appropriately
brought forth wunder 2001. 3. I'm dealing wth
nonconform ng structures devoted to conform ng uses.
| think there was a change in the regulation since
that Lincoln case and | think the applicants
appropriately cited 2001.3 i n seeking the variance in
t hi s case.

CHAI RPERSON GRI FFI'S:  What el se?

VI CE- CHAI RPERSON M LLER: The appl i cant
al so sought a variance under 2002.4 because the
structure contained a nonconform ng use which is the
grocery store. The addition is not an ordinary

repair, alteration, or nodernization so they needed a
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vari ance fromthat provision as well. | guess | would
say ny variance analysis would apply to all the
variances and so in the sense if | don't find a
practical difficulty with respect to one, | don't find
it with respect to all.

CHAI RPERSON GRI FFI'S: I ndeed. kay. Are
t here el enents that we haven't touched on that need to
be nentioned or brought forth for deliberation? One
piece we didn't talk about there was testinony in
terms of the value by a relator that worked through
and on their basis of the market what she woul d put an
apartnent with and then w thout the addition.

| thought that was informative but,
frankly, don't find it persuasive enoughinits detail
for the conparison of what we needed to look at. |Is
there inpact? O course. |Is there other confluences
and factors? Is location an elenment? s new
construction an elenent? There are a mllion and a
nmyriad of things. | did appreciate the opinions that
were stated but | won't find that the direction | go
woul d be based on elenents that were presented in
t hat .

We had al so sone tal k about noise. The
Wodrow is separated by 10 feet 6 inches from the

exi sting structure. The existing structure will rise
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to two | evels above that for a snmall portion setback
at the sanme level in line. There is proposed to be
storage, trash, and also there was the tal k of VESPA
parking for what it's worth down in that area.

Noi se was anot her el enent that was brought
up in terms of the neasuring factor of the proposed
addi ti on. | would lay it out there for address as
needed.

VI CE- CHAl RPERSON M LLER: I wasn' t
convi nced that there was going to be great detri nmental
i mpact with respect to noise. Peopleliveinthecity
and | don't think that was so convincing. Also the
decrease in property values. | think it is somewhat
specul ative but still I"mnot sure that falls into the
category of public good.

CHAI RPERSON CGRI FFI'S:  Okay. Anything el se
t hen?

VI CE- CHAI RPERSON M LLER: | thi nk when we
are thinking about public good we can think about
traffic, parking, light, air, in ny view, and then
anbi ence as in public spaces.

CHAI RPERSON GRI FFI'S: Right. | think one
of the other aspects of public good that factors into
this and all our reviews is our consistency and our

consi stency i n review of variances and that of what we
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require or have found to be neeting the test or not
neeting the test. That to ne is obviously a very
general direction and reliance on a system And then
getting into specifics, however, in this case | think
it would mean that we | ook at simlar elenents that we
view other applications for and measure them in
simlar ways.

Let ne start fromthe begi nning and nove
this ahead. I had great difficulty with this
particul ar application. | thought there was an awf ul
| ot of persuasive information on each side. Sone was
per suasi ve out side of the zoning el enents but even so
factors all into what we take into consideration. As
| firmy believe, our jurisdiction is decided and very
specific and we are focused on | ooki ng and holding in
j udgnment those particul ar cases.

Ms. MIler has done an excellent job in
| aying out the variance test. The variance test has
been interpreted differently over tinme but not that
extrenely a variance. | think |I would have to nove
ahead and |l ook at this in terns of uniqueness and the
el enents that were presented and whether it was a
finding that had a uni que aspect. | think it was
fairly persuasive that it did.

Based on the existing structure, the
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current nature of the structure the elenents of use
also fall within that. The practical difficulty in
putting an addition to this property | believeis also
set forth. The practical difficulty, of course, cones
fromtwo fashions and actually a fairly confluence of
factors, although not astronom cal nunbers of them

One, the existing structure and working
within the framework of that structure. Two, the
el enents of relief that cone fromthe nonconformty of
the existing structure, of course, raised to a | evel
of practical difficulty and adding onto this building
no matter what based on our requirenents of the
regul ati on.

The | ot occupancy under 403 | think it was
shown sonmewhat persuasively the fact that the
circulation and |l ayout for this based on the existing
structure and its use and the | ayout of the apartnents
above would require the additional |ot occupancy on
one level. It is noted, of course, and we are well
aware that the second |l evel of the addition confornms
and comes under the | ot occupancy requiremnment.

It is a conplicated piece in terns of
2002.4 in many respects. One isn't allowed to
reconfi gure nonconform ng uses but really this project

doesn't go to reformng or expanding any sort of
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nonconform ng use but rather how acconmodating a
matter of right use on an existing structure, again
all going back to a unique aspect which arises the
practical difficulty from

Then we have tal ked a substantial anount
about -- actually, we tal ked very little about whet her
it would inpair the integrity and intent of the zone
plan map as this is essentially in conformty with the
R-5-B in ternms of the use, the height except for the
| ot occupancy but it certainly doesn't fall outside of
the paraneters of the zone district itself that would
render it to be totally different.

And public good. | think Ms. Mller is
correct that the public good can factor in numerous
elenments. | don't think it goes specifically to one
i ndividual's property rights and no one is asserting
that here but it does factor into the overal
character, environment, quality of 1life of the
specific | ocation.

That also, | nust say, adds a |evel of
conplication for ny own understandi ng of howto judge
this case. Wen we have a community and surroundi ng
area, | think it was fairly unani nous but certainly
unani mous to the fact that this comrercial use, this

retail use was an anenity, sonething that was
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enj oyabl e.

You don't want that to go away. However,
that is what is the basis of part of the opposition's
case against, or holding against the addition.
Overall | don't see how the addition is actually
i npacti ng negatively the public good. The light and
shadow studies, there is a point, and M. Etherly was
going through a lot of it in ternms of the Wodrow and
how it's inpacted, the indirect l|ight.

Then there are points at which in the
evening there would be direct light. This building
will rise not to the full height of the adjacent
building. It will be separated by 10 foot 6. Again,
there is going to be inpact but it is rising to the
| evel of interfering with the public good. | didn't
find that to be the |Ievel of which was persuasive in
t he opposition's presentation of their case.

| woul d note the revi sed draw ngs of which
are now under our review, as | said, there is a

set back. The adjacent Wodrow buil di ng does build to

its own property line with fenestration on that
property line and then small insets that provide
wi ndow wel | s. This building as proposed has a

di mensi on of probably about 15, | forget exactly what

it is, that sets off the street but then opens up into
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the rear to the kind of center of the building open

spaces.

| find that openi ng shows in the plan very
well internms of A2, the floor plans, and al so A3, but
also in the massing that was provided. It shows, in

fact, that it is stepping away from the adjacent
building that will, in fact, allow for additiona
light and air as the proposed addition raises above
t he grade.

Lastly, as | indicated, | think Ms. M1l er
is absolutely correct that we should hold in high
regard and concern the character and how this m ght
i npact the surroundi ng area. For those el enents that
| find we have before us, | don't think this would be
di srupti ve.

Again, | would say this will, in fact, go
t hrough additional reviews, design reviews which wll
be of critical inportance, as well as review for the
i nvest nent and the renovation of the first |evel which
| would hope if this proceeds would be a great
addition to that corner.

"1l open it up to others.

VI CE- CHAl RPERSON M LLER: | just want to
say that for me this case turns on the practical

difficulties prong. In reading the statute in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85

regulation, it says that the strict application of any
regul ati on adopted under 6-641.01 through 6-651.02
would result in peculiar and exceptional practica
difficulties to the owner of the property.

The court has basically said that
vari ances and practical difficulty question is a
judgnment call for the Board. As long as it is
supported by findings inthe recordit will be upheld.
| would like to assert that | think that this
practical difficulty i ssue nay be broader than sone of
the nenbers of the Board are interpreting it. It is
i nportant that we be consistent in our application.

When | was review ng the court cases | did
read in the Minaco case a cite to Anderson American
Law of Zoning in which Mnaco says, "The BZA nmay be
nore flexible when it assesses a nonprofit
or gani zati on. The public need for the use is an
i mportant factor in granting or denying a variance."
They apparently object to standards when enabl i ng acts
are applied differently in several kinds of uses.

| think that statenent in addition to a
review of the court cases when they are |ooking at
practical difficulty say to me that we do | ook at --
we can | ook at in considering practical difficulty the

i mpact in general of denying the variance relief in
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general, not just the practical difficulty of creating
a design t hat woul d wor k.

In this case | don't think that it is
unduly burdensone to the owner if the relief were
denied in that there is a viable operation there
currently.

CHAI RPERSON CRI FFI S: Ckay. O hers?
Direction for action?

MR. ETHERLY: As we perhaps wi nd down, M.
Chair, 1'mgoing to associ ate nmyself with your remarks
as they relate to the summary of the case. I will
hi ghli ght that what was very hel pful and constructive
and difficult was definitely probably the two pieces
that | slept with over the weekend really were
Exhi bits No. 33, the sun and shadow studi es, that were
put together both by the applicant and the parties in
opposi tion.

Definitely they were excellent work and |
think it is worth highlighting as we have done i n our
del i beration sonme of those i ssues that were rai sed, as
| think as the Chairman indicated, sone of the
econoni ¢ di scussions as related to i npacts potentially
on the rents that coul d be charged at the Wodrow, the
issue of sun and light as we have already talked

about . Those issues were substantially raised and
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debated by the parties in opposition. | just want to
conmmend the work that was done.

Al so on the parts of the residents of al
those facilities. Again, | understand where ny
col | eague, Ms. Mller, is definitely com ng frombut,
as Ms. MIler knows, that is perhaps always ny seque
to say that | still disagree with you. | understand
where you are comng from

My concern is your analysis is in some
respects very broad and somewhat overly -- well, in
some respects broad but that is not necessarily a
final blow in this instance but | think it was
important to spend the tine that we spent | ooking at
the clock and realizing that it is 12:44 and we are
hal fway through June 6, 2006. That will be ny only
reference to that today.

But | think it was inportant to have the
di scussi on because the points that you were raising
were critical in terms of trying to signal sonme sense
of where -- sone sense of consistency on howthe Board
grapples with this issue. | appreciate the argunent
that was rai sed about the economic viability and the
profit, if you will, but, again, | don't accept the
readi ng that | think had been suggested around how we

treated that argunent that was brought forward by the
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applicant about those two bedrooms and what the
applicant is trying to do there.

| think that is just alittle too narrow
of a reading of the facts of this case under the
variance test. | will just stop there, M. Chairnman,
and | am prepared to noved forward. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Ohers? Anything else?

VI CE- CHAl RPERSON M LLER: | just want to
clarify for the record that | did say that for ne it
did turn on the practical difficulty question but it
also turns for nme on the substantial detrinent
guestion. | was convinced that there is substanti al
detrinent to the public good in this case with respect
to the Whodrow apartnent buil ding and the parking and
traffic congestion and possibly the public gathering
space.

CHAI RPERSON GRI FFI'S:  Good. | appreciate
all that. | think it is probably fairly clear the
hesitation by everybody that's looking at this in
terms of which direction to go, although fairly
decisive, | think, in our positions in ternms of what
we are required to look at. | think it is appropriate
to continue our deliberations under a notion and then

add on to anything we need at this point.
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| woul d nove approval of application 17446
of WIllie Ney. That would be for the variances as
anmended and project as amended for the | ot occupancy
and also the addition to nonconform ng structures,
2001. 3 and 2002.4 at 2162 California Street, NW |
woul d ask for a second.

MR MANN:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
M. Mann. W do appreciate that. As | say, | think
we have arti cul at ed nunmer ous anount s of the uni queness
aspect to this. The one other to |ook at that we
haven't really talked -- well, | guess we have tal ked
about it, is the HPRB direction in terns of the design
and the placenment of this and how that inpacts the
setting and the unit |ayout and also the circulation
goi ng through the building.

The structural reconfiguration of the
nonconf orm ng use, of course, has been shown to be of
uni que stature in terms of the basis of the use being
there in an R 5 zone to begin with. Also then the
requirenents of the configuration based on the
residential or the mxed use, but the residential
above and how that has to conply with the building
code and the separation, etc.

The practical difficulties, | think this
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has been an excellent discussion and | think this
obviously will continue on ot her applications as we go
forward. This was a conplicated case.

However, | believe that the practical
difficulties in conplying with the Zoni ng Regul ati ons
as we are charged to | ook at has been net in this case
based on the factors that, again, we have al ready gone
t hrough nunerous aspects of it but nore towards the
pl acenent and utilization of residential units which
we are well aware of requiring fenestration, |ayout,
circulation, egress. These are elenents that
obviously we have to take into consideration as you
try to conply with the | ot occupancy requirenents and
ot her elenments of the requirenents.

Moving to the zone plan, would it be so
out of character with the R-5-B zone? | don't think
t here has been anything presented to be persuasive in
that manner. The public good, of course, we talked
about that and its inpact on the surrounding area. |
woul d note that for nost of the year and nost of the
time of the year the sun is behind the Wodrow and
comes around it for evening light.

There i s the i npact of the actual proposed
massing would be limted in terns of inpacting the

direct light into the building but that doesn't
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dimnish the fact that there would be, in fact,
i mpact. However, | didn't find it to be at the | evel
of detrinent that would require ny not supporting the
request for variances as anended. 1'Il open it upto
others. Any other coments? Very well.

We are still on the notion, of course, and
| would note that we have had, as we Ilimtedly
di scussed in the very beginning of this, additional
submi ssions put in that were not received and those
woul d, of course, be returned by the Director of the
O fice of Zoning to the sender and not be part of the
record as we go forward with this.

That being said, | appreciate everybody's
work on this. This has been an incredi bl e anmount of
very detail ed and excellently prepared i nformati on on
all sides. W do have a notion before us. It has
been seconded and | would ask for all those in favor
to signify by saying aye.

MEMBERS: Aye.

CHAI RPERSON GRI FFI'S:  And opposed.

VI CE- CHAI RPERSON M LLER  Opposed.

CHAI RPERSON GRI FFI' S:  Excellent. M. My,
if you wouldn't mnd recording the vote.

MR MOY: Yes, sir. Staff would record

the vote as three to one to one. This is on the
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Chair's notion to approve the application as anended,
seconded by M. Mann. Also in support of the notion
M. Etherly. W have no Zoning Commi ssion nenber
parti ci pating.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very mu c h, Mr . Moy .

Let's nove ahead.

MR. MOY: The next case is a request for
Modi fication of Approved Plans, pursuant to Section
3129. This is to Application No. 17319 of WIlliamJ.
McKeever . The decision to this application was
pursuant to 11 DCVR 3104.1 for a special exception to
allowarare addition to an existing single-fanmly row
dwel I'ing under Section 223 not neeting the court
requi renents, Section 406 and the DU R-5-B Di strict at
prem ses 1723 Riggs Place, NN W (Square 153, Lot 104).

On March 31, 2006, the applicant nade a
filing requesting this nodification of approved pl ans
and this is in your case folders identified as Exhibit
43. The Board approved this application on June 7,
2005. The final order was i ssued on February 1, 2006.
The Board is to act on the nmerits of the request for
nodi fication of approved plans pursuant to Section
3129. 5.

No parties have filed comments within the
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10-day period follow ng the request for nodification
pursuant to Section 3129.4. However, the Board did
receive a letter dated May 25, 2006, fromANC-2B. The
Board should take that filing as a prelimnary nmatter

since this was received outside the 10-day period

pursuant to 3129.4 of the Zoning Regul ations. | think
staff will conclude at this point, M. Chair.

CHAI RPERSON Rl FFI S: M. Moy, you
indicated 46 canme in untinely. |Is that correct?

MR. MOY: That's right. That's the letter
from ANC-2B and it's dated May 25 which is
approxi mately 50 sonme days after the i ssuance -- after
the request for approved plans which would be March
31st.

CHAI RPERSON CGRIFFI'S: Ckay. Let me ask
you just for quick clarification. This is tinmely for
a request for nodification or are we needi ng to wai ve
our tine requirenents? O are there tine requirenents
for bringing thenf

MR. MOY: That's interesting. Generally
for all parties to the case there is a 10-day w ndow
to file. | mean, this is the ANC.

CHAI RPERSON GRI FFI S: " m tal ki ng about
t he applicati on.

MR MOY: Oh, the application is tinmely
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because the date we are | ooking at is the issuance of
the order which is February 1st.

CHAI RPERSON GRI FFI'S:  February 1.

MR MOY: That's correct.

CHAlI RPERSON CGRI FFI S: Ckay. That's the
clarification | needed. kay. Let ne hear any
opposition to taking into the record Exhibit 46. O
course, this is sonething that procedurally is
requested. This is very late in ternms of 50 days, not
10, from the ANC. W could return it or open the
record to accept it. Let nme hear from ot hers.

VI CE- CHAI RPERSON M LLER: | think we
shoul d accept it. | think it's inportant to have the
ANC s position on this and there isn't any prejudice
to the applicant.

CHAI RPERSON CGRI FFI' S Understood. | think
as this is part of the procedural request that we
make, although it is late, certainly we can afford
them a little additional tine. If there is no
opposition we will accept it as Exhibit No. 46. Now
we can | ook at the substance of it or take no position
on the proposed nodification.

That being said, let's nove straight into
t he i ssuance and di spense of this very quickly. This

is a request for nodification, as M. My has
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adequately laid out. This is a hearing we already
proceeded through and approved. This is adding an
additional few square feet onto a very small addition
to begin wth.

The original addition in my recollection
was about four feet eight inches by five feet seven
inches. W are adding about two feet toit. | think
what is of critical inportance for our review and
decision on this to nove ahead is the fact that this
would not nmaterially or significantly inpact the
relief that was sought. Basically the test that was
al ready made that it is not being inpacted and I woul d
support it. To expedite | would nove approval of the
request for mnor nodification of the approved pl ans
in Application 17319 and ask for a second.

MR. MANN:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you, M. Mann.
Comments or questions? Any further discussion? Then
one note. | amsure that we won't have further -- how
to say this? Very well. If there are no other

further comments, there is a noti on before us that has

been seconded. All in favor signify by saying aye.
MEMBER:  Aye.
CHAI RPERSON CRI FFI S: Opposed?
Abst ai ni ng?
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VI CE- CHAI RPERSON M LLER:  Abst ai ni ng.

CHAI RPERSON GRIFFI'S:  Very well. Thank
you very rmuch

M. My, would you mnd recording the
vot e?

MR MOY: Yes, sir. Staff would record
the vote as three to zero to two. This is on the
notion of the Chair to approve the nodification of
approved pl ans, seconded by M. Mann. Al so in support
of the notion M. Etherly. W have Ms. Mller
abst ai ning and we have no Zoning Comn ssion menber
partici pating.

CHAI RPERSON GRI FFI'S:  Just by the skin of
our teeth then. Very well. Thank you very much. |
take it then that the notion passed with three votes
which would be a majority of the Board with one
abst ai ni ng and one not voting.

MR MOY: That's correct.

CHAI RPERSON GRI FFI S: Ckay. Let's nove
ahead then. Call the next case for decision.

MR. MOY: The next case is Application No.
17464 of Sherman Arns, LLC, pursuant to 11 DCVR 3104.1
for a special exception to allow a community service
center under Section 334 in the R5-A district at

prem ses 700 block which is the cul-de-sac of 8th
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Street, S.E., Square 6209, |lots 28 through 31. Staff

woul d note that the last hearing on May 9, 2006, it
was established that the square and | ot nunbers were
correct but there is sone anbiguity about the
correctness of the street address.

At any rate, on May 9, 2006, the Board
conpl eted public testinony on the application, closed
t he record, and schedul ed its decision on June 6. The
Board requested no additional information. However,
the ANC was allowed to file to clarify the Advisory
Nei ghbor hood Commission's two earlier reports dated
March 1, 2006, and May 8, 2006. Staff will concl ude
at this point, M. Chair.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmnuch. Let's nove right into this then.
Vell, | think the record is very full on this and |
think it is actually nore productive for the Board to
del i berate under a notion whether it passes or not,
but I think it would expedite things and I woul d nove
approval of Application 17464.

That is for the special exception which
would permit a comunity service center in square
6209, lots 28 through 31 at 8th Street, S. E as
proposed by the applicant which is noted as

Chesapeake. | would ask for a second.
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VI CE- CHAI RPERSON M LLER:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much.
"1l note, and M. My nade reference to this, that
this didn't have address and we wer e al ways addr essi ng
the subject site by its lot and square nunbers and |
think that is appropriate. Just to lay the framework
here, of course, this was off of Chesapeake and 8th
Streets on a snall cul-de-sac. It is separated by
that cul -de-sac which is a public right of way and
all eys on each of the additional sides.

It is averyinteresting shaped|lot. This
i s being proposed to be devel oped into what is called
a community center. W have, as the applicant as laid
out, the entire program the tinme, the use that would
be primarily for the use of the adjacent properties,
the apartnent buildings rather, the developer is
actually redoing. They are proposing this to serve
t hat popul ati on.

| think we will have some discussion on
the | arger piece. Let me just franme the fact that
some of the concern of the surrounding areas was this
was going to be built but no one could use it. | t
woul d be nore like a private club, not their words,
m ne, but private club rather than a real comrunity

center.
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O course, that had to be balanced with
the fact that they were concerned with the anmount of
traffic that mght cone to and from or who m ght be
using it. It is a delegate balance if you open it up
for the general public of which you have no control or
you woul d have a dedi cated popul ation. | don't think
it rises to a mmjor concern in ny mnd and nmny
del i berati on because, one, | found that the programas
laid out is very substantive and | think very thought
out .

It is looking to serve a population, a
cormunity | would say, that the Chesapeake Vill age,
whi ch i s bei ng renovat ed and devel oped, is going to be
filled with and the surrounding area. There is a
menor andum of understanding as is in the record which
was informative in terns of the openness of the
program

Certainly they don't want to have enpty
areas and nonuse so | amassured that if the apartnent

popul ation was not wusing this to the best of its

ability, certainly they would fill it wth those
others that might want to use it. Just to have an
anenity like this, | think, is a positive aspect as

opposed to when we | ook at the special exception, of

course, is looking to the potential or the actua
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creation of detrinmental inpact.

Sonmething of this nature mght well be
able to be used as is proposed to do adult training
and after school prograns, but even nore so the kind
of unprogrammed type and el enents. There mght be a
comunity neeting around a specific issue that needs
to be dealt with i medi ately and they need a place to
neet and this will facilitate that.

That being said, | would also note the
Ofice of Planning's Report which was an excellent
anal ysis in support of the special exception and the
criterion 334 of which this falls under. The
comunity center is not to be located to create or be
detrinental or objectional conditions.

Again, just the separation of this from
the adjacent areas | think limt any detrinmental
i mpact from being created. | found that the
architectural elenent or the architectural style of
this was intriguing and set itself apart as a
comunity center, sonething different, but not in
total contrast to the residential area around.

Certainly it didn't rise to any other
obj ectional conditions and we didn't have any ot her
additional testinony or persuasive evidence in terms

of objectionable noise or use of this. There are

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

101

other requirenments in 334 that actually have no real
bearing on this in terms of structural alterations and
the like. This is a new building. 1'Il leave it at
that at this point and open it up to others for their
coment .

M. Mann.

MR, MANN: | thought their apparently
successful inplenentation of simlar prograns i n ot her
areas outside Washi ngton al so provi ded evi dence that
t hey can successfully enploy prograns |like this while
still t aki ng into consi deration t he | oca
requi renents, Zoni ng Regul ati ons or otherw se.

| wasn't left with the inpression that
t hey have never dealt with issues |ike this before.
Just t hrough programm ng t hey can successful | y address
some of the issues that we m ght otherw se | ook for
strongly at for untested or otherw se never before
attenpted prograns.

CHAI RPERSON @RI FFI S: Excel l ent point.
O hers?

VI CE- CHAl RPERSON M LLER: It certainly
appears to be a very inpressive center which | think
will be a great benefit to the public and the
comunity around it. | just want to address briefly

that there was an i ssue as to which ANC |l etter should
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be gi ven great weight. There was the March 1st letter
and then there was the May 8th letter. Basically |
believe that each of those didn't neet the
requi renents that we set forth in 3311.5.

What that nmeans is basically that the
Board is not required to address the issues raised in
those letters with particularity. However, | want to
enphasi ze t hat we heard fromthe ANC conm ssi oners and
t he nenbers of the public and the Board has actually
wei ghed very heavily all the concerns that were
addr essed. In particular, | heard that the
surrounding comunity wants to be able to use the
center if they can.

As the Chairman said, the applicant has
represented that the center would be open to the
surroundi ng i medi ate comunity as space permts and
that is set forth also in their letter of
understanding dated February 17, 2006, that s
attached to Exhibit 24.

CHAI RPERSON CRI FFI'S:  Excellent. O hers?
Anything el se? |'Il just take note, of course, it was
not refuted as operating as a nonprofit which is al so
another criterion in 34 for the special exception
under the R-5-A Very well. If there is nothing

further then, | et us nove ahead. W do have a notion
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before us. It has been seconded. | would ask for all
-- let me bring up one conment.

M. My, do you have -- there is an
el enment fromour Zoni ng Conmi ssion that was brought up
that I think we probably need to discuss in terns of

any sort of screening that m ght happen on this alley.

As you know, there is a large -- well, there's
hundreds of feet, linear feet, surrounding this
property.

On the project north side of this is the
single-famly residential. O course, Chesapeake and
the corner on 8th Street there was sone limted
di scussi on but discussion clearly on the fact of how
that m ght be screened. | think we could take up a
gui ck di scussi on on that and whet her that woul d fact or
into our conditions of any sort.

My opinionis this, the site plan that is
proposed and the layout of the building with the
surface parking | think is very adequate in terns of
defining that site. The fact that it is separated by
a public right of way and three alleys | think is
enough separation. | think by putting up any sort of
hard, solid fence of six or seven feet high I think
actual ly woul d | ook nore kind of nore a bunker el enent

or closing off and differentiating it in what | don't

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

104

find is a very productive way.

I woul d certainly encour age good
| andscaping on that side and trees but | think it is
a positive el enent, the open space. Then, lastly, one
of the pieces, I"'mnot sure how far the fencing could
go because we do have that surface parking | ot and the
i ngress and egress off of that alley. It would have
to be set back fromthe alley itself. In that sense
| wasn't of the thought that a physical fencing was
requi red based on any of the evidence that was brought
forward but certainly encourage the |andscaping of
that and those edges. Qhers?

VI CE- CHAI RPERSON M LLER: | al so woul d not

want to inpose that as a condition because | don't

recall testinony that really addressed or raised
adverse inpacts that would correct. It just wasn't
addressed at the hearing as far as | can tell. I
can't see that it is needed. If it is needed, the

applicant certainly has the ability to add it later.
CHAI RPERSON GRI FFI S: CGood. Ckay. | f
there is nothing further on that, then we do have a
notion before us. | would ask for all of those in
favor signify by saying aye.
ALL: Aye.

CHAI RPERSON GRI FFI S: And opposed?
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Abst ai ning? Very wel | .

M. My.

MR MOY: The staff would record the vote
as four to zero to zero on the notion of the Chair to
approve the application seconded by Ms. MIler. Also
in support of the notion M. Etherly and M. Mann. W
al so have an absentee ballot fromM. John Parsons and
his vote is to approve the application. | guess
earlier that was ny seque because M. Parsons has a
suggestion which was to -- his suggestion was
condition on a six-foot high -- let ne read this. "A
si x-foot hi gh wood st ockade fence to be erected on the
property line along the length of the alley which is
approximately 300 feet |ong."

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. MOY: So, again, the total vote would
be -- the final vote would be five to zero to zero to
approve.

CHAI RPERSON GRI FFI S: CGood. Thank you
very nuch. Appreciate that. GCkay. Noting we have
one nore case to decide this norning, but also noting
that it's 1:10, | would i magi ne the fol ks are probably
here for the afternoon session and | woul d advi se you
that we will finishthis |ast deliberation and we will

need to take a break for |lunch and bl ood circul ati on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106

wal k outside. W would call the afternoon session to
order no sooner than 2:00.

It comes to ny attention two things, first
of all, procedurally. Board Menbers, the | ast
decision that we just nmade | believe we could waive
our rules and regulations and issue a sunmary order
unl ess there is any objection to that. 1is there an
obj ection? Do we have the ANC? Is it clear enough to
do that?

MR, RITTI NG Qut of an abundance of
caution | think I should probably do a full order.

CHAlI RPERSON GRI FFI S: Sure. Let's do a
full order actually because that is an i nportant piece
to bring up that we have sone findings of fact that |
think are critical as part of our point. W'Ill do
that and issue a full order on that.

| have just been handed, of course --
well, not, of course -- been handed the fact that we

have a prelimnary matter in one of our cases in the

afternoon so what | want to ask is the Board's
i ndul gence. W will finish our deliberation and
imediately call the afternoon session. VW will

di spense with the prelimnary matter and then we'l
break for lunch. W wll break actually w thin our

af t ernoon sessi on because procedurally we can't deal
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wi th anything that has to do with the hearings at this
poi nt .

That being said, let's call the | ast case
for the norning s decisions.

MR MOY: The next and |ast case, M.
Chairman, is Application 17459 of DC Hanpton, LLC
pursuant to 11 DCVR 3103.2 for a variance from the
residential recreation space requirenents under
Section 773 to allow the construction of a 28-unit
multiple dwellings in the Arts/C3-A District at
prem ses 1446- 1454 Church Street, N.W (Square 209,
lots 911 and 917).

Staff would note for the Board that the
appl i cant amended the application at his | ast hearing
to provide zoning relief fromthe parking requirenents
under Section 2101.1 if the Board believed that the
variance rel i ef was required. However, at the hearing
the Board determned that the applicant's parking
variance relief was not necessarily needed.

Finally, the applicant alsoclarifiedthat
the notice to indicate a change of unit from28 to 27.
So on My 2, 2006, the Board conpleted public
testinmony on the application, closed the record, and
scheduled this decision on June 6. The Board

requested no additional information at the concl usion
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of the hearing. That conpletes the status briefing.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
M. My. Forgive ne because | amnow r eadi ng what was
handed to ne. My understanding is that ANC-6A is
wi t hdrawi ng their appeal? |Is that correct? Ckay. In
which case there is no action from the Board that
needs to be taken if that has been w thdrawn.
Qobvi ously we accept that but | don't think we need to
call up anything. W can make an announcenent of it
inthe afternoon so that may free up everybody's tine.
Thank you very nuch.

kay. Let's nmove ahead then. As M. My
has i ndicated, application 17459 of DC Hanpton, LLC.
Let's nove right into this. This was, as indicated,
anended several ways. One was in concurrence
regardi ng the parking with the Board' s revi ew of this.

| woul d just note for the Board to | ook at
this and see that the variance from the parking
requi renent of 2101.1 was not required and that was
referencing, of course, 2100.5 which reads, "No
addi ti onal parking spaces shall be required for a
hi storic | andmark or building or structure |ocated in
an historic district that is certified by the State
Hi storic Preservation O ficer as contributing to the

character of that historic district.” That has, in
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fact, been docunented as a case in this particular
appl i cation.

Movi ng ahead then to t he ot her el enents of
which relief was being sought. Going to the
residential recreation requirenents, | think it is
probably appropriate to do this under a notion. I
woul d nove approval of Application 17459 at prem ses
1446- 1454 Church Street, N.W that is proposed to
al l ow construction of 27 nultiple residential units.
| would ask for a second.

MR MANN:  Second.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
M. Mann.

Going intothis, of course, we did | ook at
a couple of particularly unique aspects of this that
arose as to the practical difficulty. W have an
existing structure on this site. The site is in a
smal | and sonewhat uni quely shaped but not incredibly
uni quely shaped | ot. Addi ng onto the building and
also putting a contenporary multiple residential
proposal there, indeed, also with the other views and
the design aspects of this it was found to be
practical difficulty in conplying with the entire
residential recreation space afforded.

In fact, none  of t he resi denti al
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recreation space required woul d be provi ded. W would
take note that with the pushing back and the nassing
of this, a lot of which cane out of the review, the
designer review of HPRB, that there are provided
out si de spaces, of course, that don't count towards
the residential recreation requirenents because they
are out of individual units but it does go to the
aspect of where one could go out and be part of the
out door ar ea.

The other aspect that | think that we
found now with the hundreds of thousands of requests
for variances fromresidential recreation is that the
ot her uses of it. As we always ask, "Wat would you
use it for and why would you need it?"

| think we have found and, in fact, the
| ast applicationthat | recall just |ast week, | think
it was, the larger buildings do require or have somne
need for and, in fact, there is a market for it
Certainly our requirenents have those needs as we get
into the 100 and 200 and 300 units. Wat we have here
ina 27-unit, nmy point being, is that the requirenent
for t hat type of space.

Not only that but the inpact of providing
it is sodifficult.

In fact, one of the sides of the proposed

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

111

project is the nost persuasive practical difficulty in
providing the entire residential recreation space. O
course, we |ooked at the fact that this would not
require parking as in terms of the count of 2101.1 but
there is parking provided. W |ooked at the diagrans
of how one would access that and how we night
reconfigure it to get residential recreation space.

| think in ny mnd we do have to factor
into the bal ance of what do you provide and how nice
of residential recreation space is provided bel ow
grade. What we see in that is nore kind of workout
areas and as we bal ance out -- not necessarily the
nost persuasi ve el enent of this but as we bal ance out
what woul d be better provided, that or the residential
recreation space, it certainly comes into play that it
provides for this specific application a little bit
nore conpelling to provide the relief for that.

That being said, | don't have any other
particul ar aspects to add tothis. 1'Il openit upto
others if they have.

VI CE- CHAl RPERSON M LLER: | just want to
add i ke simlar cases with snmall buildings it is rmuch
nore difficult it seems for the applicant to provide
t he anmount of residential rec space. In this case

were they to provide the anount of indoor residential
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recreation space they would have had to devote two
units and nore than half a floor to residential
recreati on space.

It is also very conplicated here by the
fact that there is an historic structure al ready there
and they couldn't work around it to provide rooftop
recreation because of the multiple setbacks.

CHAI RPERSON GRI FFI'S:  Excellent. | think
to add on to that we often ook at or it is provided
often on the roof because of the outdoor space
requi renents. This based to the fact that historic
preservation was creating a roof plan that didn't
easily allowfor that. Al so the nmechanical units that
were placed on the roof dimnished the size. 0]
course, there is a dinensional requirenment for rooftop
residential recreation space provided.

Okay. Anything el se then? Very well. |If
there is nothing further, we do have a notion before
us. It has been seconded. | would ask for all those
in favor signify by saying aye.

ALL: Aye.

CHAI RPERSON CRI FFI S: Opposed?
Abst ai ning? Very wel | .

MR MOY: The staff would record the vote

as three to zero to two on the notion of the Chair to
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approve the application, seconded by M. Mann. Al so
in support of the notion Ms. Mller. W have M.
Et herly not participating onthis case and Ms. Mtten,
t he Zoni ng Conmi ssion Menber, participating but not
present and not voting.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch, M. My. Is there any other business
before the Board for the norning session? Probably
not. Very well. If there is no other business for
the Board in the public neeting --

MR MOY: [|'msorry.

CHAI RPERSON GRIFFIS: | believe we have
been t hrough our entire chronol ogy or agenda whi ch was
substantial. | do apol ogize for us running late this
norning and into the afternoon having just decided
upwar ds of seven cases. W will break and adj ourn our
norning neeting. Wth that, we are going to take a
short |unch break.

There is a withdrawal if you are here for
the afternoon appeal of 17482 so you nmight want to
check with staff. It has been withdrawn and will not
proceed today. W have one case for the afternoon and
we will call that at 2:30, 17483. Thank you.

(Whereupon, at 1:24 p.m the neeting was

adj our ned.)
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